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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register or (for reasons of policy) decisions 
issued under one statute which expressly authorizes, but does not 
require the publication of the facts and circumstances of a violation, 
unless the Secretary in his decision has specifically ordered or directed 
such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seq.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 et seqg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a 
et seq.). These statutes are now administered by the War Food Admin- 
istration created by Executive Order No. 9334, April 19, 1943 (8 F. R. 
5423). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions.” They may be cited by 
giving the volume and page, for illustration, thus: 1 AD 472. It is 
unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be included in this publication. 

An Index-Digest of both the Agriculture Decisions and court decisions 
will be found at end of each issue. 

Copies of monthly issues beginning with January of 1942 and annual 
bound volumes of the decisions will be available through the Superin- 
tendent of Documents, U. 8S. Government Printing Office, Washing- 
ton, D. C. 
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AGRICULTURE DECISIONS 


(A. D. 579) 
In ve JaMes E. LusuH. P&S Doc. No. 1528. Decided March 1, 1944. 


Suspension of Registration—Waver of Issuance of Examiner’s Report 


Since the respondent did not object to cancellation of his registration as a market 
agency, under the circumstances, it is considered that the issuance of an 
examiner’s report is waived, and because of his insolvency, his misapplication 
of funds collected for consignors, and his failure to make accurate records and 
reports, the respondent’s registration as a market agency under the act is 
suspended until he shows himself solvent again. 


‘, James E. Lush, of Omaha, Nebraska, pro se. Mr. John J. Curry for Office of 
Distribution. Mr. Golden N. Dagger, Mr. Howard Rooney, and Mr. John 
J. Murray, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), instituted on April 20, 1943, by a com- 
plaint of the Food Distribution Administration, now the Office of Dis- 
tribution, against the respondent, James E. Lush, trading as Lush- 
Youngblood Company, a market agency at the Union Stock Yards, 
Omaha, Nebraska. It was alleged that respondent was insolvent, had 
diverted funds collected for consignors of livestock, had failed to keep 
the required records, and had filed inaccurate reports. 

The record contains considerable correspondence between the exam- 
iners and respondent, which need not be detailed. The general effect 
of the communications is that respondent admits the facts alleged but 
states that, because of absence from the business due to ill health, he 
did not know the facts were taking place and was not personally 
responsible for them. His business has been discontinued, and because 
of his advanced age and poor health, he does not contemplate reenter- 
ing this business, and does not object to cancellation of his registration. 

It seems unnecessary to list all the procedural steps taken. No ex- 
aminer’s report has been issued, the matter coming to this office by 
certification from the examiner on February 21, 1944, after complainant 
had moved that an order suspending respondent’s nine be sub- 
mitted. 

FINDINGS OF FACT 


1. On May 9, 1932, respondent registered under the act as a market 
agency at the Union Stock Yards, Omaha, Nebraska, a stockyard Guly 
posted as subject to the act (9 CFR 204.1). 

2. Respondent is insolvent in that he is unable to pay current obliga- 
tions as they become due in the usual course of the business. 


155 
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3. During 1942 more than $11,000, collected from purchasers of live- 
stock sold for consignors by respondent’s firm, was used for other pur- 
poses than payment to the consignors. Most of the money due to con- 
signors was subsequently paid to them by a bonding company with 
which respondent had maintained a bond. 

4. Respondent failed to keep the required records concerning his 
business, in that his records showed that, on December 31, 1940, there 
was a debit balance of $30.05 in his proceeds payable account, whereas 
the debit balance was actually $5,824.48. 

5. Respondent’s report for 1940, filed with the Department, failed 
to reflect four transactions in which he sold livestock on commission 
for consignors during December 1940. 

6. Respondent ceased to operate as a market agency in July 1942. 


CONCLUSIONS 


Since respondent does not object to cancellation of the registration 
under the circumstances, we may consider that issuance of an ex- 
aminer’s report is waived, and an order suspending the registration may 
now be entered. 

Respondent’s failure to remit to consignors what he collected for them 
and failure to record and report the correct figures concerning transac- 
tions in his business were violations of the act which authorize sus- 
pension of his registration. Respondent is liable for these violations 
even if, as he claims, he did not personally perform nor actually know 
of the acts which constitute the violations. Furthermore, insolvency 
in itself authorizes suspension of registration. 

Complainant made no recommendation as to the period of the sus- 
pension. On the record presented, it seems reasonable to suspend the 
registration until such time as respondent shows himself solvent again. 


ORDER 


Repondent’s registration under the act is suspended, beginning ten 
days after this date, until he shows himself solvent. 


(A. D. 580) 


In re Marker AceNcies doing business at the Union Stock Yards, Chicago, II- 
* linois, et al. P&S Doc. No. 402. Decided March 1, 1944. 


Consent Order—Temporary Suspension of Commission Rates 


Pursuant to the terms of stipulation entered into between the respondents and 
the Office of Distribution, provisions of prior orders heretofore entered in this 
docket on January 8 and March 12, 1934, prescribing maximum reasonable 
rates for charges for the services of the respondents for buying and selling 
livestock on a commission basis are suspended for period to and including 
January 30, 1944, during which time respondents shall not file, assess, or col- 
lect rates or charges in excess of those specified in the stipulation. 
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Mr. H. R. Park, Mr. D. L. Swanson, Mr. E. J. Callahan, and Mr. Andrew Olson, 
all of Chicago, Illinois, for respondents. Mr. Joseph O. Parker for Office of 
Distribution. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 





SUPPLEMENTAL CONSENT ORDER 

By orders entered in this proceeding on June 28, July 8 and July 10, 
1941, pursuant to a petition and stipulation filed by the respondent 
market agencies, the orders of January 8 and March 12, 1934, prescrib- 
ing maximum reasonable rates and charges to be assessed by the 
respondents for their services of buying and selling livestock on com- 
mission at the Union Stock Yards, Chicago, Illinois, were suspended 
temporarily for a trial period for the purpose of testing a simplified 
rate structure. By supplemental orders, the last of which was entered 
on January 31, 1944 (3 AD 20), all the provisions of the orders of June 
28, July 8 and July 10, 1941, as amended November 27, 1941, were ex- 
tended to March 2, 1944, subject to the terms and conditions under 
which such orders were originally issued. By virtue of these orders, 
the respondents have been permitted to collect and assess rates higher 
than the maxima prescribed in prior orders entered in this docket. 

On November 30, 1943, the market agencies, members of the Chicago 
Livestock Exchange (respondents herein), filed a petition which was 
amended on December 30, 1943, seeking the entry of an order which 
would permit the respondents to continue the rates now in effect for a 
further period to and including June 30, 1944, with the exception that 
respondents also seek permission to denominate cattle and calves as 
separate species for rate-making purposes. This request, if granted, 
will result in some additional revenue to the respondents because it 
would have the effect of placing consignments containing cattle and 
calves into rate brackets calling for the assessment of higher rates. 
The exact amount of such additional revenue which would be pro- 
duced is not ascertainable from the record. 

The respondents gave notice of their request to the Office of Price 
Administration and that agency indicated that it objected to the request 
of the respondents to denominate cattle and calves as separate species 
for the reason that no information was submitted indicating a need for 
the additional revenues. The Office of Price Administration, however, 
did not seek to intervene. It merely called attention to the National 
Stabilization program and indicated its willingness to accept the deter- 
mination of the War Food Administrator. On January 4, 1944, notice 
of the request of the respondents was published in the Federal Register 
(9 F.R. 132) and all interested persons were informed of their rights to 
intervene. No one sought to intervene in the proceeding. 

The respondent market agencies and the Office of Distribution (for- 
merly Food Distribution Administration) entered into a stipulation on 
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February 26, 1944, under the terms of which the respondents agreed, 
during the time the prior orders entered in this docket are under tem- 
porary suspension, to file, publish, and assess rates not in excess of the 
rates specified in the stipulation and to file, within 20 days after March 
31, 1944, and within 20 days after June 30, 1944, itemized statements 
by individual firms showing the number of head of livestock sold in 
each class and group and the charges collected thereon, according to the 
provisions of the tariff in effect during each period covered by the 
report. 

The respondents also agreed and consented to the use of the informa- 
tion contained in such reports by the War Food Administrator or other 
authorized official in considering whether further modifications should 
be made in any or all of the orders entered in this docket. 

The respondents further agreed that the War Food Administrator or 
other authorized official could, without hearing, at any time make such 
‘modification in the rates and charges of the respondent market agencies 
as he deems proper, provided that no reduction in rates below the rates 
set forth in the order of March 12, 1934, could be made without a 
hearing. 

Consent was given by the respondents to the dismissal of their peti- 
tion and to the entry of all appropriate orders in conformity with the 
provisions of the stipulation. 

The Office of Distribution agreed, under such conditions, not to op- 
pose the entry of an order, as requested by the respondents. 

Accordingly, the following order is entered. 


ORDER ~ 


1. The provisions of the orders heretofore entered in this docket on 
January 8 and March 12, 1934, prescribing maximum reasonable rates 
and charges for the services of the respondents for buying and selling 
livestock on a commission basis are suspended for a further period to 
and including June 30, 1944, unless this order is modified prior to the 
expiration of such period. 

2. The respondents, during the period such orders are under suspen- 
sion, shall not file, assess, or collect rates or charges for their services 
of buying and selling livestock on commission in excess of the rates 
and charges specified in the stipulation of February 26, 1944. 

3. The respondents shall submit to the Office of Distribution within 
20 days after the close of March 31, 1944, and within 20 days after 
June 30, 1944, reports by individual agencies which shall contain the 
information specified in the stipulation. 

4. The petition filed by the members of the Chicago Livestock Ex- 
change (respondents herein) is dismissed. 

5. Nothing in this order shall be construed to constitute a determina- 
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tion as to the reasonableness of the rates permitted to be collected and 
assessed under this order. 

6. Copies hereof shall be served upon the respondents by registered 
mail or in person. 


(A. D. 581) 
In re GENTRY-THOMPSON Stock Yarps Company, Inc. P&S Doc. No. 1523. De- 
cided March 3, 1944. 


Dismissal—Segregation of Prosecutive and Judicial Functions—Unjustified Denial 
of Continuance—Prejudicial Error—Substitution of Examiner 


Complaint issued in this disciplinary proceeding by Acting Administrator, Agricul- 
tural Marketing Administration, now Office of Distribution, dismissed, without 
regard to the merits, on the ground that under the circumstances disclosed it 
is prejudicial error to deny the respondent’s reasonable request for continuance 
and to substitute as examiner one who had participated in the proceeding in 
another inconsistent capacity, thus violating the rules of practice under the 
act relating to segregation of prosecutive and judicial functions. 


Mr. James Park and Mr. Frank S. Ginocchio, both of Lexington, Kentucky, for 
respondent. Mr. Joseph O. Parker, Mr. Golden N. Dagger, and Mr. John J. 
Murray for Office of Distribution. Mr. Grafton G. Dowling, Jr., and Mr. 
Charles W. Bucy, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


ORDER OF DISMISSAL 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint issued on 
November: 20, 1942, by the acting administrator, Agricultural Market- 
ing Administration, now the Office of Distribution, which is considered 
to be the complainant herein. The respondent, Gentry-Thompson Stock 
Yards Company, Inc., of Lexington, Kentucky, was charged with incor- 
rect weighing of livestock on “June 17, August 26, and September 9, 
1942, and at divers other times during the years 1940, 1941, and 1942.” 

A copy of the complaint was served on respondent on November 30, 
1942. When a hearing was set, respondent’s motion for a continuance 
was denied. After oral hearing was held in Lexington, there was filed 
an examiner’s report which did not contain proposed findings of fact. 
At complainant’s request, this report was set aside and the examiner 
was directed to file a report which would comply with our prescribed 
practice. See 2 A.D. 173. An “Amended Examiner’s Report” was filed 
on September 11, 1943. Both parties excepted, and oral argument was 
held before me on January 11, 1944. 

Decision in this matter turns upon two issues raised = respondent: 
the propriety of denying its request for continuance, and qualification 
of the examiner who issued the second report. 

The hearing was first set for February 11, 1943, of which respondent 
was notified by telegram on February 4, only seven days before the 
setting. Respondent’s counsel by air mail requested a continuance. 





160 PACKERS AND STOCKYARDS ACT, 1921 A. D. 881 


He stated that complainant has suggested, in a letter of January 16, 
that a proposal be submitted which might afford the basis for a con- 
sent order, and that in answer to this suggestion he had mailed a letter 
which he hoped would lead to such an order. He said that he had not 
had time to prepare a defense because of his recent prosecution of 4 
murder case, and would need a reasonable extension of time if a con- 
sent order could not be agreed upon and the matter had to proceed to 
hearing. The request was denied by a telegram of February 6, the 
reasons stated being that the complaint had been served for two months, 
complainant had made all arrangements and some of its witnesses were 
already on the way to. Lexington, and respondent’s proposed stipulation 
was unacceptable to complainant. Aside from the considerations men- 
tioned below, it would appear that the expressed plans and conven- 
iences of one party were given undue weight in denying a reasonable 
request of the other. A continuance granted would have prevented the 
appearance that complainant had prepared its case while negotiating 
for stipulations and then, refusing to stipulate, forced its opponent to 
hearing on short notice. We think it was prejudicial error to deny 
respondent the requested continuance. 

The other issue raised by respondent relates specifically to the quali- 
fication of Charles W. Bucy to issue the second examiner’s report in 
place of Grafton G. Dowling, Jr., who presided at the hearing and issued 
the first examiner’s report. If the contentions were solely that no one 
other than the examiner who sat at the oral hearing could issue the 
report under any conditions, the point would not be well taken. There 
are circumstances under which a balancing of interests would tip the 
scales in favor of allowing another to make the report, on the basis of 
the written record, rather than to discard all that had been done and 
start over. Accordingly, our rules of practice (9 CFR, 1941 Supp., Part 
202; 7 F.R. 2963; 8 F.R. 7629) provide, in section 202.8(e), that in “the 
absence, illness, resignation, or death of the examiner who has been 
assigned to a proceeding, the powers and duties to be performed by 
him ...may ... be assigned to any other employee of the Depart- 
ment. ...” Although the record does not show it, we may officially 
notice that Mr. Dowling went into the army shortly after we set aside 
the report he issued. This fact authorized the substitution of another 
to serve as examiner from the point at which the former examiner, now 
absent from the Department, left off. 

Whether it was proper to substitute Mr. Bucy, however, is another 
matter. It was he who sent the telegrams notifying respondent of the 
setting and denying its request for a continuance. Such actions were 
those of an examiner, under the specific provisions of sections 202.8 (d) 
(2) and 202.11(b), but Mr. Bucy did not purport to act as examiner. 
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If he had been the examiner then, Mr. Dowling could not have been 
later substituted for him, as the conditions mentioned above for sub- 
stituting an examiner did not exist. Having participated in the pro- 
ceeding in a capacity other than a judicial one, Mr. Bucy was not 
qualified to serve later as examiner, within the pattern of segregation of 
prosecutive and judicial functions set up by our rules of practice. 

In view of the errors mentioned, without consideration of the merits, 
this proceeding is dismissed, effective five days after this date. 


(A. D. 582) 


In re Henry Dowezat, doing business as Globe Live Stock Commission Company. 
P&S Doc. No. 1563. Decided March 3, 1944. 


Order Remanding Proceedings to. Examiner 


Request of attorney for complainant for remanding of this disciplinary proceeding 
to the examiner who issued a report proposing a cease and desist order and a 
suspension of respondent’s registration granted on the basis of the request that 
subsequent to the issuance of the examiner’s report information had come to 
complainant which may operate in mitigation of the matters alleged in the 
inquiry in this proceeding. 

Mr. C. F. Neylan for complainant. Mr. Henry Dolezal, of Omaha, Nebraska, pro 
se. Mr. John J. Murray, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


ORDER REMANDING PROCEEDINGS TO EXAMINER 


In this disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 1940 ed. 181 et seq.), instituted by an inquiry and 
notice of hearing issued on September 10, 1943 by C. W. Kitchen, Act- 
ing Director of Food Distribution, the respondent admitted the facts 
alleged in the complaint and waived hearing. The examiner issued a 
report on December 3, 1943, proposing a cease and desist order and 
a suspension of respondent’s registration for six months. 

On January 31, 1944, the attorney for the complainant filed a request 
for the remanding of the proceedings to the examiner. The request 
states that, subsequent to the issuance of the examiner’s report and the 
expiration date within which to file exceptions thereto, information had 
come to the complainant which it believes may operate to some extent 
“in mitigation of the matters and things alleged in the inquiry in this 
proceeding.” 

It is appropriate that the information referred to in the request be 
included in the record and the proceedings are therefore remanded to 
the examiner. It hardly seems necessary, however, that the matter be 
set down for a formal hearing and the examiner is directed to obtain a 
stipulation between the parties if possible. 
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(A. D. 583) 
In re R. B. McLisu. P&S Doc. No. 1571. Decided March 7, 1944. 


Cease and Desist—Suspension of Registration 


Respondent, a market agency at a posted stockyard, having admitted the viola- 
tion of the act, it is ordered that he cease and desist from selling consigned 
livestock to himself and employees without notifying consignors, selling to 
unregistered dealers, selling consigned livestock at less than its fair value, 
giving rebates, falsifying records, and misapplying his filed tariff, and because 
of these serious violations his registration is suspended for 90 days. 


Mr. Charles F. Neylan for complainant. Mr. E. M. Goodson, of Oklahoma City, 
Oklahoma, for respondent. Mr. John J. Curry, for Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 1940 ed. 181 et seq.), instituted by a complaint of 
the Food Distribution Administration, now the Office of Distribution, 
issued on September 24, 1943. The respondent, R. B. McLish, doing 
business as Oklahoma Live Stock Commission Company, was charged 
with having violated the act in operating as a market agency at the 
Oklahoma National Stock Yards, Oklahoma City, Oklahoma, in 1942. 

A copy of the complaint was served on respondent on October 4, 
1943. Since then, respondent has filed documents stating that he had 
sold his business, admitting the facts alleged in the complaint, waiving 
hearing, and consenting to the issuance of an appropriate order. The 
Office of Distribution filed a recommendation that respondent’s registra- 
tion be suspended for 15 days. The examiner certified the matter to 
this office, recommending a cease and desist order and a longer suspen- 
sion of the registration. 


FINDINGS OF FACT 

1. Respondent is an individual who, doing business as Oklahoma 
Live Stock Commission Company, formerly bought and sold livestock 
on commission and for himself at the Oklahoma National Stock Yards, 
a stockyard posted as subject to the act (9 CFR 204.1). He is regis- 
tered under the act as a market agency and dealer at that stockyard, at 
which all transactions mentioned herein occurred. 

2. On September 14, 1942, respondent took into his own account two 
cattle consigned to him for sale by C. F. Palmer, but reported to the 
consignor on the account of sale that the cattle were sold to “Dil- 
lingham.” 

3. At various times in 1942 respondent took consigned livestock into 
his own account but reported to the consignors that it was sold to 
“Dillingham.” 

4. On September 23, 1942, respondent sold a steer for R. L. Smith to 
Claude Nail and A. M. Halstead, respondent’s employees, but reported 
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to the consignor on the account of sale that “Robinson” was the 
purchaser. 

5. On September 24, 1942, respondent sold two cattle for Edgar 
Green to respondent’s employees Nail and Halstead, but reported to 
the consignor on the account of sale that “Robinson” was the purchaser. 

6. At various times in 1942 respondent sold livestock for consignors 
to respondent’s employees but did not report the true names of the 
purchasers to the consignors on the accounts of sale, sometimes report- 
ing the purchasers as “Dawson,” “Robinson,” “B. & C.,” “Buck,” 
“Robin,” “Brocks,” and other fictitious names. 

7. On September 10, 1942, respondent sold three calves for N. E. 
Penrod to Sam Boatright, an employee of respondent who was not reg- 
istered under the act as a dealer, without disclosing to the consignor 
that the purchaser was respondent’s employee. 

8. At various times in 1942 respondent sold consigned livestock to 
Boatright and other employees who were not registered under the act as 
dealers, without disclosing to the consignors that the purchasers were 
respondent’s employees. 

9. On September 21, 1942, respondent sold three cattle for J. I. 
Kirbie to Boatright, respondent’s employee, but reported to the con- 
signor on the account of sale that the cattle, weighing 2390 pounds, were 
sold to “Norman” at $9.50 per hundredweight, or $227.05. On the same 
day respondent resold the cattle, weighing 2380 pounds, in the name of 
Bourman, at $10 per hundredweight, or $238. On the following day, 
after deducting $1.80 commissions, respondent issued Boatright a check 
for $9.15, the profit on the transaction. 

10. At various times in 1942 respondent sold livestock consigned to 
him for sale on commission to himself and his employees at less than 
its fair market value. p 

11. During 1942 respondent sold livestock for J. B. Tuttle and 
Horace Potter, assessed and collected the selling commissions pre- 
scribed in his tariff, later refunded part of the commissions, and made 
entries in his records showing such refunds as operating expenses in- 
stead of refunds. 

12. On September 14, 1942, respondent sold four cattle and ten calves 
for W. L. Martin and collected selling commissions of $8.10, yardage 
of $4.69, and delivery charges of $.42, whereas such charges, according 
to his tariff then on file with the Secretary of Agriculture, should have 
been $7.05, $4.30, and $.36, respectively. 

13. On September 16, 1942, respondent sold eight cattle and one calf 
for Fred May and collected selling commissions of $5.25, yardage of 
$3.21, and delivery charges of $.30, whereas such charges, according to 
his filed tariff, should have been $5.95, $3.47, and $.34, respectively. 

14. At various times in 1942 respondent sold livestock on consign- 
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ment and collected charges different from those specified in his filed 
tariff. 
CONCLUSIONS 

Respondent’s sales to himself and to his employees without disclosing 
the facts to consignors, and his failures to report the true names of pur- 
chasers, as in Findings 2 through 9, were violations of sections 307 and 
312 of the act. So also were his sales to unregistered dealers as in 
Findings 7, 8, and 9. In re James T. Crosby & Sons, 2 A.D. 228, 264, 
265 (1943). Selling consigned livestock at less than its fair market 
value, as in Findings 9 and 10, was in violation of sections 304, 307 
and 312. Giving rebates, as in Finding 11, violated sections 306 and 
312. False entries in records as in Finding 11, and in all instances in 
which an account of sale showed an untrue purchaser, violated section 
401 of the act, as well as Section 10 of the Federal Trade Commission 
Act, incorporated by reference into this act. Misapplications of his 
tariff, as in Findings 12, 13, and 14, were violations of section 306. 

These violations authorize severe disciplinary action. In view of 
their nature and number, the suspension of registration, in addition to 
a cease and desist order, should be for more than the recommended 15 
days. 

ORDER 

Respondent, his agents, and employees, shall cease and desist from: 

1. Failing to furnish to the consignor a true written account of the 
sale of livestock sold by respondent on commission showing, among 
other facts necessary to complete the transaction, the true name of the 
purchaser of the livestock; 

2. Selling livestock consigned for sale on commission to respondent 
or his employees without disclosing to the consignors on the accounts of 
sales that their livestock was sold to respondent or his employees; 

3. Knowingly selling livestock to any person engaged as a dealer, as 
that term is defined in the act, unless such person is registered as a 
dealer under the act; 

4. Selling livestock consigned for sale on commission for less than its 
fair market value; 

5. Refunding any part of charges assessed and collected in accord- 
ance with his tariff on file with the Secretary of Agriculture; 

6. Causing false or incorrect entries in accounts of sales and other 
records; and 

7. Charging or collecting different compensation for services than 
the rates and charges specified in his tariff then on file with the Secre- 
tary of Agriculture. 

Respondent’s registration is suspended for 90 days, beginning on the 
effective date of this order. 

This order shall become effective 20 days after its date. 





C. H. MARTIN & COMPANY 


(A.D. 584) 


In re Cyrus H. Martin, doing business as C. H. Martin & Company. P&S Doc. 
No. 1524. Decided March 8, 1944. 
Cease and Desist—Unfair Practice 


On the basis of the evidence disclosed in this discliplinary proceeding instituted by 
the complaint of the Food Distribution Administration, now the Office of 
Distribution, charging the respondent, a market agency, with using certain 
unfair, unjustly discriminatory and deceptive practices and devices, it is 
ordered that the respondent shall cease and desist from (1) failing to render 
true written accounts of purchase, (2) using livestock, in which it has a 
pecuniary interest or which is owned by persons with whom it is associated 
or who clears, its operations, to fill purchase orders without disclosing such 
facts on the account of purchase, and (3) receiving any profit other than its 
lawful commission as set out in its tariff in the purchase of livestock on com- 
mission, and it is further ordered that the respondent shall keep such accounts, 
records and memoranda as will fully and correctly disclose all transactions 
involved in its business, including records and items as directed in this order. 


Mr. J. O. Parker for complainant. Mr. C. H. Martin, of Chicago, Illinois, pro se. 
Mr. Charles F. Neylan, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

On November 30, 1942, the Acting Administrator of the Agricultural 
Marketing Administration issued an inquiry and notice of hearing 
under the Packers and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 
et seq.), which was duly served upon the respondent, Cyrus H. Martin, 
doing business as C. H. Martin & Company. The respondent is a regis- 
trant under the act as a market agency and dealer in the business of 
buying livestock on commission and for his own account. In said in- 
quiry and notice of hearing, the respondent was charged with having 
engaged in the unfair and deceptive practice of rendering accounts 
showing purchases made by respondent on account of F. Folger Pack- 
ing Company, whereas, in fact, he filled such orders from his own trad- 
ing account, thereby making illegal profits on the transactions, in addi- 
tion to the commission charged his principal. Respondent was also 
charged with failing to keep adequate records and with keeping false 
and incorrect records in connection with these transactions. An answer 
was filed by the respondent admitting the allegations of making profits 
in addition to commissions, but he made no admissions as to the charges 
concerning the inadequate and false or incorrect records. 

A hearing was held in Chicago, Illinois, on September 24, 1943, before 
Morris D. Spiegel, an Examiner. Joseph O. Parker, Office of the Solici- 
tor, United States Department of Agriculture, appeared as counsel for 
the Government, and the respondent, Cyrus H. Martin, appeared in his 
own behalf. According to the evidence adduced at the hearing, the 
respondent on four occasions, viz., October 9, 1941, November 6, 1941, 
December 2, 1941, and December 16, 1941, sold livestock from his own 
trading account to J. Folger Packing Company, Toledo, Ohio, but ren- 
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dered accounts of purchase purporting to show that he had purchased 
this livestock for the aecount of J. Folger Packing Company from the 
Consolidated Commission Company and charged commission therefor, 
as if he had purchased said livestock from a third person. These ac- 
counts of purchase purported to show purchases from the Consolidated 
Commission Company for the prices charged to the J. Folger Packing 
Company, but in fact such livestock had not been purchased at the 
prices shown on such accounts of purchase, but rather was purchased 
by the respondent for his own trading account at a lesser price. These 
facts were not disputed by the respondent. In addition thereto, the 
- Government presented testimony proving that the respondent had 
failed to keep full accounts, records and memoranda so as to correctly 
disclose transactions in his business and did not show the true and cor- 
rect prices at which the livestock was purchased, and failed to show that 
the livestock covered in said accounts of purchase was owned by the 
respondent. 

The respondent testified that the expense of securing the type of live- 
stock ordered by the J. Folger Packing Company would not be repaid 
if he were to charge commission only and, therefore, he used the method 
of making profits plus commission in order to get fair compensation for 
his services rendered. The respondent admitted that he had been in- 
dulging in the practices complained of for a period of about one and 
one-half years. 

After the hearing the Government filed suggested findings of fact, 
conclusions, and a recommended order. 

The examiner in his report recommended that the license of the 
respondent be suspended for a period of six months. However, he 
recommended also that the suspension be held in abeyance, upon the 
respondent agreeing in writing that such suspension order might be 
made effective at any time within a year, without further notice, hear- 
ing or other intervening procedure, if the War Food Administrator or 
other authorized official of the Department of Agriculture shall have 
reason to believe that the respondent again violated any of the pro- 
visions of the act or the regulations promulgated thereunder. The 
respondent has so requested in writing. 


FINDINGS OF FACT 

1. The Union Stock Yards, Chicago, Illinois, has been found by the 
Secretary of Agriculture to be a “stockyard” within the meaning of that 
term as it is defined in the act, and notice of such finding has been 
given to the operators of that stockyard and to the public, as required 
by the act. 

2. The respondent, during all the times referred to herein, has been, 
and is now, registered with the Secretary of Agriculture pursuant to 
the provisions of the act, as a market agency and dealer, and is en- 
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gaged in the business of buying livestock on commission and for his 
own account at the Union Stock Yards, Chicago, Illinois; that his tariff 
was and is now on file with the Secretary in Washington, D. C.; and 
that the Consolidated Commission Company is the clearing agency for 
the respondent and keeps all the books and records of the operations 
of the respondent as a market agency and dealer. 

3. During the period from about October 1, 1941, to and including 
December 31, 1941, the respondent received orders from the J. Folger 
Packing Company, Toledo, Ohio, to purchase livestock on commission 
for the J. Folger Packing Company. 

4. In connection with the execution of the purchase orders received 
irom the J. Folger Packing Company, the respondent, on or about 
(October 9, 1941, November 6, 1941, December 2, 1941, and December 
16, 1941, issued accounts of purchase purporting to show that the re- 
spondent had purchased, for the account of the J. Folger Packing 
Company, livestock on commission at the prices shown on such ac- 
counts of purchase. To such prices appearing on such accounts of pur- 
chase, the respondent added various items of expense allegedly incurred 
in connection with the purchase of such livestock. Among such expense 
items was an item of commission for the buying services of the re- 
spondent, which commission was in accordance with his tariff of rates 
and charges on file with the Department. : 

5. These accounts of purchase rendered by the respondent to the 
J. Folger Packing Company were false and incorrect. The livestock 
covered by such accounts of purchase had not been purchased from the 
Consolidated Commission Company, as reported on such accounts of 
purchase, and such livestock had not been purchased at the prices 
shown on such accounts of purchase. 

6. The livestock covered by such accounts of purchase was, in fact, 
purchased by the respondent for his own account from several different 
market agencies at the Union Stock Yards at prices less than the prices 
shown on the accounts of purchase rendered to the J. Folger Packing 
Company. 

7. The respondent used his own livestock to fill purchase orders re- 
ceived from the J. Folger Packing Company and rendered accounts of 
purchase showing that the livestock covered by such accounts of pur- 
chase had been purchased from the Consolidated Commission Company 
at prices higher than the actual cost of such livestock and obtained on 
the aforesaid transactions a trading profit in addition to the commission 
assessed for his buying services. 

8. The respondent, in connection with his activities as a market 
agency and dealer at the Union Stock Yards, Chicago, Illinois, had 
failed to keep such accounts, records and memoranda as fully and cor- 
rectly disclose all transactions in his business, in that: 
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(a) The respondent has failed to keep bills rendered to the respondent 
by other agencies for livestock purchased by the respondent from or 
through such agencies. 

(b) The respondent has failed to make or keep original records which 
show, by drafts, the number of head, the weight, the prices per hun- 
dredweight, and the names of the sellers of the livestock purchased by 
the respondent. 

(c) The respondent. has failed to keep copies of accounts of sale 
rendered in connection with livestock which he sold through other 


market agencies. 

(d) The respondent has failed to make or keep a record showing, by 
drafts, the number of head, the weights, and the prices of livestock de- 
- livered to and sold by other market agencies for the account of the 
respondent. 

(e) The respondent has prepared or caused to be prepared and kept 
on file accounts of purchase containing false and incorrect information, 
in that such accounts of purchase do not show the true names of the 
persons from whom the livestock was purchased, the number of drafts 
in which the livestock was weighed, the true and correct prices for 
which the livestock was purchased, the true weight of the livestock at 
the time of purchase, and in that such accounts of purchase failed to 
disclose that the livestock covered thereby was owned by the 


respondent. 
CONCLUSIONS 


The respondent, by buying livestock for his own account and using 
such livestock to fill purchase orders received by him as a market 
agency and then rendering accounts of purchase showing falsely that 
such livestock had been purchased from the Consolidated Commission 
Company at prices in excess of the prices actually paid for the live- 
stock, has engaged in and used unfair, unjustly discriminatory and 
deceptive practices and devices, in violation of the provisions of the 
act and the regulations promulgated thereunder. 

By failing to keep accounts, records and memoranda so as to fully 
and correctly disclose all transactions in his business, as found herein, 
the respondent has violated the act and the regulations promulgated 
thereunder. 

Such violations warrant a suspension of the respondent’s license. 
However, the order of suspension should be held in abeyance since the 
respondent has so requested and has agreed that the suspension may 
be made effective at any time within one year if the War Food Ad- 
ministrator or other authorized official of the Department of Agricul- 
ture shall have reason to believe that the respondent has again violated 
the act or the regulations promulgated thereunder. 


ORDER 


1. The respondent, Cyrus H. Martin, doing business as C. H. Martin 
& Company, shall cease and desist from: 


(a) Failing to render, in connection with all livestock purchased on 
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commission for the account of another, true written accounts of pur- 
chase in accordance with the requirements of the act and the regula- 
tions promulgated thereunder. 

(b) Using livestock which he owns or which is owned by any person 
with whom he is associated or in whose business he has a pecuniary 
interest, or which is owned by an agency clearing his operations, to fill 
purchase orders which he has received as a market agency without cor- 
rectly disclosing such fact on the accounts of purchase rendered to 
the purchasers. 

(c) Doing any act in connection with the purchase of livestock on 
commission, the result of which will enable the respondent to receive 
a profit on the livestock covered by such transaction, in addition to the 
commission authorized under his tariff on file with the Department. 


2. The respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his business 
including: 


(a) Original bills rendered to the respondent by other market agen- 
cies for livestock purchased by him from or through such agencies. 

(b) Records showing, by drafts, the livestock purchased by the re- 
spondent, the weight of such livestock, the prices per hundredweight, 
and the names of the sellers. 

(c) Copies of accounts of sale rendered in connection with livestock 
sold through other market agencies. 

(d) Records showing, by drafts, the number of head, the weights, and 
the prices of livestock sold by other market agencies for account of the 
respondent. 

(e) Copies of accounts of purchase rendered by the respondent as a 
market agency covering all livestock purchased for the account of 
another, showing truly and correctly the names of the persons from 
whom the livestock was purchased, the number of drafts in which the 
livestock was weighed, the true and correct prices for which the live- 
stock was purchased, the true weight of the livestock at the time of 
purchase, and such other facts and information required to be shown 
thereon under the act and the regulations promulgated thereunder. 


3. The registration of the respondent, Cyrus H. Martin, doing busi- 
ness as C. H. Martin & Company, is suspended for a period of six 
months. Such suspension shall be held in abeyance, subject to the 
condition that if the War Food Administrator or other authorized offi- 
cial of the Department of Agriculture shall have reason to believe that 
the respondent has again violated any of the provisions of the act or the 
regulations promulgated pursuant thereto within one year from the 
effective date of this order, a supplemental order shall be issued, with- 
out notice, hearing or other intervening procedure, making the sus- 
pension order effective. 

4. Copies of this order shall be served upon the respondent by regis- 
tered mail or in person and on the Office of Distribution, and, except as 
to service, this order shall become effective 20 days after its date. 
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(A. D. 585) 


Farmers Livestock Commission Company v. W. L. Core. P&S Doc. No. 1492. 
Decided March 8, 1944. 


Dismissal of Complaint for Reparation—Evidence—Agency 


Since the general agreement between the complainant and the respondent au- 
thorized the former to buy cattle for the latter on commission basis did not 
obligate respondent to accept the shipment of cattle involved in this pro- 
ceeding, and the long distance telephone conversation between the parties 
concerned, while the cattle was in transit, that “respondent was to take care 
of the cattle and handle them just like they were his” is construed as an au- 
thorization that the respondent was to accept the cattle from the railroad as 
complainant’s agent, it is held the respondent discharged his obligations to the 
complainant by remitting the full net proceeds of the sale, and, consequently, 
the complaint for reparation seeking recovery for the difference between the 
purchase price of the cattle and the amount of the remittance is dismissed. 


. Paul M. Duff and Mr. George Herbert, both of Enid, Oklahoma, for com- 
plainant. Mr. W. L. Cole, of Joplin, Missouri, pro se. Mr. LaBruce W. King 
and Mr. John J. Curry, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 


In this proceeding under the Packers and Stockyards Act, 1921, as 
amended, the complainant, Farmers Livestock Commission Company, 
a partnership, Enid, Oklahoma, seeks reparation against the respondent, 


W. L. Cole, a registered dealer operating at Joplin Stockyards, Joplin, 
Missouri. In the complaint it is alleged that the complainant pur- 
chased a carload of cattle pursuant to respondent’s order and shipped 
the cattle to the respondent and that the respondent accepted the ship- 
ment and failed to pay the purchase price in full. 

A hearing in the case was held before an examiner for this Depart- 
ment, in Kansas City, Missouri, on December 18, 1943. 

George Herbert and Paul M. Duff, the partners composing the Farm- 
ers Livestock Commission Company, appeared as the only witnesses 
for the complainant. W. L. Cole, the respondent, appeared as the only 
witness for himself. 

About the early part of June 1943 respondent and George Herbert, the 
latter acting on behalf of the complainant, entered into an oral agree- 
ment whereby complainant was to buy cattle for respondent on a com- 
mission basis. In the ensuing period of approximately six months com- 
plainant made many purchases for and shipments to respondent pur- 
suant to the agreement. It was customary for complainant to draw a 
draft upon respondent for the purchase price of each shipment plus the 
amount of complainant’s commission. 

About two weeks prior to August 2, 1943, Herbert called respondent 
by long distance telephone telling him that he had an opportunity to 
purchase a certain lot of 30 cattle at 10 cents a pound. Respondent 
replied that he did not want them, because the price was too high. 
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Thereafter Herbert selected 17 out of the lot of 30, added 11 which he 
bought from various parties in the Enid Union Stockyards, and on 
August 2, 1943, shipped the resultant lot of 28 to respondent, by rail as 
far as Neosho, Missouri. Complainant drew a draft upon respondent 
in the amount of $2622.45, representing the price of the cattle plus $16 
commission. On the same or the following day Herbert called re- 
spondent by long distance telephone, advising him of the shipment. 
Respondent replied that he did not want the cattle. As to what was 
said after that the evidence is conflicting. It is clear, however, that at 
the conclusion of the conversation Herbert told respondent to take care 
cf the cattle and handle them just like they were his. Thereupon re- 
spondent went to Neosho, approximately 20 miles distant from Joplin, 
and took over the cattle from the railroad. He had them trucked to 
Joplin and cared for. The next morning he: instructed his bank not to 
honor the draft and later the same morning sold the cattle and there- 
after remitted the net proceeds of the sale to the complainant. Repara- 
tion is sought in the amount of $579.85, the difference between the 
amount of the dishonored draft and the amount of the remittance. 

The exact terms of the oral agreement between Herbert and re- 
spondent are in dispute. Respondent testified that under the agree- 
ment complainant was to buy cattle for him in the Enid Union Stock- 
yards singly or in small lots such as two’s and three’s without obtain- 
ing his prior approval of each purchase, but the complainant was not 
to buy “bunches” of cattle in the country without such prior approval. 
Herbert, when questioned as to whether respondent had said anything 
about calling him on large lots or “bunches,” first denied that re- 
spondent had made any such statement and then admitted, “He prob- 
ably mentioned it once or twice.” (Record, p. 49, lines 9-14.) From 
Herbert’s testimony taken as a whole it appears that it was his under- 
standing of the agreement that he should call respondent in advance on 
bunches of cattle found in the country only if there was substantial 
doubt as to whether the price would be acceptable to respondent. 

As indicated above, 17 of the 28 cattle shipped by complainant on 
August 2, 1943, were taken from the lot of 30 which respondent about 
two weeks earlier had expressly refused to buy. These 17 were bought 
at 10 cents a pound, the same price at which the whole lot of 30 had 
been offered and refused. The other 11 were bought at prices ranging 
from 8 cents to 9144 cents. The average price of the whole shipment 


/ 


of 28 was slightly under 914 cents a pound. Respondent and Herbert 
agreed that during the period of approximately two weeks between the 
date of respondent’s refusal to buy the 30 cattle and the date of the 
shipment of the 28, the market was steadily declining. 

In view of the evidence, including the fact that respondent had ex- 
pressly refused to buy the 30 head of cattle and the fact of the declin- 
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ing market, it must be concluded that, in buying and shipping the 28 
cattle without respondent’s prior approval, Herbert, even under his 
own version of his agreement with respondent, exceeded his authority, 
On the basis of this conclusion, respondent was not obligated by his 
general agreement or working arrangement with Herbert to accept the 
shipment. This appears to have been recognized by Herbert and Duff. 
For example, Herbert was asked why, in his telephone conversation with 
the respondent concerning the shipment, he told respondent to handle 
the cattle just like they were his, if he believed, and was acting on 
the belief, that the cattle belonged to the respondent and the respondent 
was obligated to accept them. Herbert replied, “Yes. And if he didn’t 
" handle them that way he could have called me before he took the cattle 
and sold them there.” (Record, p. 22, lines 7-9.) To the same effect 
is the sentence in the statement of complainant’s bookkeeper, “Mr. Her- 
bert told him [respondent] to go look at them and if he didn’t want 
them to let him know as he would take care of them.” (See com- 
plainant’s Exhibit No. 1.) 

Complainant’s witness Duff, when asked whether a man could call a 
commission man in the yards to buy him a load of cattle and still re- 
tain the right to turn the cattle down when they arrived at their desti- 
nation, answered, “Yes, sure,” (Record, p. 31, lines 2-7) although he 
qualified his answer a few seconds later by saying, “But he has to turn 
them back to the railroad company. He can’t take them and do some- 
thing else with them.” (Id., lines 10-11.) When asked whether he 
conceded that, under the complainant’s authorization from respondent 
and under the general trade practices, respondent had the right to turn 
down any shipments sent him, Duff answered: 


“T’m not sure about that. After you have sent so many loads of stuff 
to a man There’s a ruling on that, and I’m not sure about it. After 
you have drawn so many drafts on a man, I don’t think he can turn 
down another draft.” (Id., lines 18-21.) 


Duff’s testimony constitutes an admission that respondent at least 
may have had the right to turn down any shipments. That Herbert and 
Duff were not relying upon any real or supposed obligation on re- 
spondent’s part to accept the cattle before he saw them is indicated by 
the stress which they laid on their assertions that if the respondent was 
not going to accept the shipment he should have turned it back to the 
railroad or notified complainant. 

The parties are not in agreement as to all the details of the long dis- 
tance telephone conversation between Herbert and respondent which 
occurred while the shipment of 28 cattle was in transit from Enid, 
Oklahoma, to Neosho, Missouri. Herbert alleged that respondent said 
that he would go down to the railroad station at Neosho and if he did 
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not like the cattle he would call Herbert back. (Record, p. 22, lines 
18-19.) This allegation is at least partially supported by the follow- 
‘ing paragraph from the statement of complainant’s bookkeeper: 


“Mr. Cole said he was going to Neosho, Mo., to see the cattle and if 
he didn’t like the looks of them he wasn’t going to accept them and 
wanted to know what to do with them if he refused to take them. Mr. 
Herbert told him to go look at them and if he didn’t want them to let 
him know as he would take care of them.” (Complainant’s Exhibit 
No. 1.) 


Respondent denied that he promised to call Herbert back. 

Both parties agreed that during the conversation Herbert told re- 
spondent to go ahead and take care of the cattle just like they were his. 
(Record, p. 11, lines 4-12.) Herbert’s testimony concerning what he 
meant by the statement is not entirely clear. For example, he testified 
that he meant that respondent should handle them for himself (re- 
spondent). (Record, p. 21, lines 3-6.) On the other hand, he stressed 
that he did not mean for respondent to “weigh them up” the next 
morning after the inevitable loss of weight during the night. (Id., 
lines 10-13.) Also he stated later, “And if he didn’t handle them that 
way [as if they were his], he could have called me before he took the 
cattle and sold them there.” (Record, p. 22, lines 7-9.) Both Herbert 
and Duff, (Record, p. 40) seemed more concerned with the fact that 
respondent had sold the cattle, instead of merely taking care of them 
pending further instructions from complainant, than they were with re- 
spondent’s initial refusal to accept them. 

Respondent testified that he understood Herbert, by telling him to 
take care of the cattle and handle them like they were his, to mean that 
he wanted respondent to handle and sell the cattle just as he would 
handle and sell them if they were his own. 

In the circumstances this was the only reasonable interpretation of 
Herbert’s statement and respondent was justified in proceeding on the 
basis of it. 

Since Herbert admitted that nothing more was said by either him- 
self or respondent after he told the other to take care of the cattle and 
handle them like they were his (Record, p. 23, lines 4-7), it is imma- 
terial whether or not respondent, as Herbert asserted and respondent 
denied, had earlier agreed to call Herbert back after ‘he looked at the 
cattle in the railroad station at Neosho. Herbert’s final statement on 
the telephone, fairly construed, constituted an authorization to re- 
spondent to handle the cattle and sell them on behalf of the com- 
plainant. 

The respondent testified that he accepted the cattle from the railroad 
agent at Neosho, had them trucked to Joplin, checked them in at the 
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Joplin Stockyards, and sold them, all in the name of George Herbert. 
Respondent’s Exhibit No. 1, an alleged carbon copy of the Drive-In 
Record of the Joplin Siaivende , Supports the testimony. Respondent 
testified that he telephoned to his bank in Joplin instructions to dis- 
honor the draft which had been drawn by complainant for the purchase 
price of the cattle plus $16 commission, before 9 o’clock on the morning 
of August 4, 1943, and that he sold the cattle around 11 o’clock on the 
same morning. 

Respondent testified that he remitted a check to complainant for the 
full net proceeds of the sale of the 28 cattle, and there is no evidence 
to the contrary. 

On the basis of the evidence, the complaint must be dismissed. 


FINDINGS OF FACT 


1. The complainant,.Farmers Livestock Commission Company, is a 
partnership composed of Paul M. Duff and George Herbert, a market 
agency doing business at Enid Union Stockyards, Enid, Oklahoma. 
The respondent, W. L. Cole, is an individual, a dealer, trading and 
doing business at Joplin Stockyards, Inc., Joplin, Missouri. 

2. About six months prior to August 2, 1943, George Herbert agreed 
on behalf of complainant to buy cattle for respondent from time to 
time, on a commission basis. 

3. During the six-months’ period complainant made many purchases 
for and shipments to respondent pursuant to their agreement. 

4. On or about August 2, 1943, the complainant shipped, by rail as 
far as Neosho, Missouri, 28 head of cattle to the respondent at Joplin, 
Missouri. 

5. On the same or the following day, while the cattle were in transit, 
George Herbert, one of the partners composing the Farmers Livestock 
Commission Company, the complainant, held a long distance telephone 
conversation with the respondent during which the respondent said he 
did not want the cattle and would not accept them and at the conclu- 
sion of which Herbert told respondent to take care of the cattle and 
handle them just like they were his (respondent’s). 

6. On August 3, 1943, the respondent went to Neosho, Missouri, and 
in the name of George Herbert accepted the cattle from the railroad 
and had them trucked to the Joplin Stockyards, Joplin, Missouri. 

7. Before 9 a.m. on August 4, 1943, respondent notified his bank in 
Joplin, Missouri, not to honor a draft drawn by complainant in the 
amount of $2622.45, representing the purchase price of the cattle plus 
$16 commission. 

8. At about 11 a. m. on August 4, 1943, the respondent in the name 
of George Herbert sold the cattle and thereafter remitted the full net 
proceeds of the sale to the complainant. 
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CONCLUSIONS 


1. The agreement between the complainant and the respondent au- 
thorizing the former to buy cattle for the latter on a commission basis 
did not obligate the respondent to accept the shipment in question. 

2. The legal effect of the long distance telephone conversation be- 
tween George Herbert and the respondent on August 2 or August 3, 
while the cattle were in transit from Enid, Oklahoma, to Neosho, Mis- 
souri, was to authorize the respondent to accept the cattle from the rail- 
road, take care of them, and sell them, all as complainant’s agent. 

3. Respondent accepted, cared for, and sold the cattle as the agent 
of the complainant pursuant to complainant’s said authorization. 

4. Respondent’s remittance of the full net proceeds of the sale dis- 
charged his obligation to the complainant.on account of his acceptance 
and sale of the cattle. 

5. Therefore, the complaint should be dismissed. 


ORDER 


The complaint made herein is dismissed. 

A copy of this order shall be served upon the complainant and upon 
the respondent by registered mail. The order shall become effective 10 
days from the date hereof. 


(A. D. 586) 
In re ASSOCIATED VETERINARIANS. P&S Doc. No. 1522. Decided March 15, 1944. 


Oral Argument—Confirmation of Order 


Since nothing material was presented at the oral argument which had not been 
considered in issuing the suspension order, and the Office of Distribution did 
not recommend that the period of suspension be reduced, and there appears 
no reason to reduce it, accordingly, the order of January 5, 1944, suspending 
the registration of the respondent is confirmed. 


Mr. Joseph O. Parker for complainant. Messrs. Kelly & LeVander and Messrs. 
Grannis & Grannis, both of South St. Paul, Minnesota, and Mr. A. J. Levin of 
St. Paul, Minnesota, for respondents. Mr. Raymond L. Dillman, Mr. John J. 
Curry, and Mr. John E. Croak, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


CONFIRMATION OF ORDER 
The registration of the respondents, the Associated: Veterinarians, as 
a market agency under the Packers and Stockyards Act, 1921 (7 U.S.C. 
1940 ed. 181 et seq.), was suspended in an order issued on January 5, 
1944 (3 A.D. 7). At the request of counsel for Dr. R. H. Forsythe, one 
of the respondents, all parties were given permission, by an order issued 
on February 22 (3 A.D.*), to argue the matter orally on March 3 


* This decision reached the editor too late for publication in prior issue. It will be published 
in the April issue of Agriculture Decisions.—Ed. 
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in Washington. At the appointed time and place, Dr. Forsythe ap- 
peared for himself, and Joseph O. Parker for the complainant. 

Nothing material was presented at the argument which had not been 
considered in issuing the suspension order. The Office of Distribution 
did not recommend that the period of suspension be reduced, and there 
appears no reason to reduce it. Accordingly, the order of January 5 
is not disturbed. 


(A. D. 587) 


In re Cassipy Commission Company. P&S Doc. No. 1597. Decided March 15, 
1944 


Cease and Desist—Violation of Act 


On the basis of the evidence disclosed in this disciplinary proceeding instituted 
by the complaint of the Deputy Director ef the Food Distribution Ad- 
ministration, now the Office of Distribution, charging the respondent, a market 
agency, with certain violations of the act, it is ordered that the respondent 
shall cease and desist from (1) failing to have in its possession scale tickets 
showing the weight of livestock at the time of purchase, and, in accounting 
to the buyers, failing to report the actual weight of the livestock purchased 
for their accounts, (2) failing to report to the buyers of livestock that the 
respondent rendered clearing services of persons from whom the livestock was 
purchased, and (3) failing to keep accounts, records, and memoranda so as to 
fully and correctly disclose all transactions involved in its business. 


Mr. John J. Curry for complainant. Mr. Ted Bryce, of Oklahoma City, Oklahoma, 
for respondent. Mr. J. B. Poindexter, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by a complaint 
issued*by C. W. Kitchen, Deputy Director of the Food Distribution 
Administration, now the Office of Distribution, on January 5, 1944. 
The respondent, Cassidy Commission Company, a corporation of Okla- 
homa City, Oklahoma, was charged with failure to have in its posses- 
sion scale tickets showing the weight of livestock at the time of pur- 
chase, failing to report to buyers the actual weight of livestock pur- 
chased for their accounts, and failing to keep accounts, records, and 
memoranda so as to fully and correctly disclose all transactions in- 
volved in its business. 

A copy of the order of inquiry was duly served on the respondent, 
and on January 25, 1944, it filed an answer, admitting and explaining 
some of the charges made against it, but denying any actual or real 
intent to use or engage in any unfair, unjustly discriminatory or decep- 
tive practices or devices. On the same date respondent filed with the 
hearing clerk a signed instrument admitting the truth of the matters 
alleged in the order of inquiry, waived oral hearing, and consented to 
the issuance of a cease and desist order against it., 
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FINDINGS OF FACT 


1. The respondent is a corporation and is registered with the Secre- 
tary of Agriculture as a market agency and to render clearing services 
at the Oklahoma National Stock Yards, Oklahoma City, Oklahoma, a 
stockyard posted as subject to the act (9 CFR 204.1). 

2. On September 17, 1942, the respondent purchased 20 cattle for 
the account of Henry Rother, Okarche, Oklahoma, and in accounting to 
the said Henry Rother, reported that the 20 cattle weighed 6,880 
pounds, whereas the respondent did not have in its possession scale 
tickets showing the weight of the cattle at the time of purchase, and 
jailed to report to the buyer the actual weight of the cattle. 

3. On September 11, 1942, the respondent purchased 16 cattle for 
the account of Henry Rother, and in accounting to the said Henry 
Rother, reported that the 16 cattle weighed 5,520 pounds, whereas the 
respondent did not have in its possession scale tickets showing the 
weight of the cattle at the time of purchase, and failed to report to the 
buyer the actual weight of the cattle. The respondent also failed to 
report to the buyer that the person from whom it purchased 4 of the 
cattle was a “clearee” of respondent. 

4. On November 4, 1942, the respondent purchased 52 cattle for the 
account of Raymond Brannon, Marietta, Oklahoma, and in accounting 
to the said Raymond Brannon, reported that the 52 cattle weighed 
36,150 pounds, whereas respondent did not have in its possession scale 
tickets showing the weight of the cattle at the time of purchase, and 
failed to report to the buyer the actual weight of the cattle. The re- 
spondent also failed to report to the buyer that the person from whom 
respondent purchased the cattle was a “clearee” of respondent. 

5. During the months of September and November 1942, and April, 
June, and July 1943, in accounting to Hayden Rucker, Okmulgee, 
Oklahoma, Bob Jones, Stillwater, Oklahoma, R. G. Breckenridge, Krem- 
lin, Oklahoma, C. T. MeMurty, Clarendon, Texas, J. M. Clark, Morris, 
Oklahoma, A. L. McDaniel, Blanchard, Oklahoma, and R. R. Ray, 
Clarendon, Texas, for whom it purchased cattle on order, the re- 
spondent reported weights which were not supported by scale tickets 
issued at the time the cattle were purchased by respondent for the 
accounts of such buyers and failed to inform such buyers that the re- 
spondent rendered clearing services to persons from whom some of the 
cattle were purchased. 

6. The respondent has failed to keep accounts, records, and memo- 
randa so as to fully and correctly disclose all transactions involved in 
its business with respect to the transactions referred to in findings 
2 to 5, inclusive. 
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CONCLUSIONS 

Failing to have in its possession scale tickets showing the weights 
of livestock at the time of purchase, and in accounting to buyers, fail- 
ing to report the actual weight of the cattle purchased for their ac- 
counts is a violation of section 312 of the act and of sections 201.49 and 
201.44, respectively, of the regulations promulgated thereunder. Failure 
to report to the buyer that the respondent rendered clearing services to 
persons from whom cattle were purchased is also a violation of the act 
and the regulations promulgated thereunder. Failure to keep accounts, 
records, and memoranda so as to fully and correctly disclose all trans- 
auctions involved in its business is a violation of section 401 of the aet 
and section 201.46 of the regulations promulgated thereunder. 


ORDER 

The respondent shall cease and desist from: 

1. Failing to have in its possession scale tiekets showing the weights 
of livestock at the time of purchase, and, in accounting to buyers, fail-: 
ing to report the actual weight of the livestock purchased for their 
accounts. 

2. Failing to report to buyers of livestock that the respondent ren- 
dered clearing services to persons from whom the livestock was pur- 
chased. 


3. Failing to keep accounts, records, and memoranda so as to fully 
and correctly disclose all transactions involved in its business. 
This order shall become effective ten days after this date. 


(A. D. 588) 


In re Harry W. Wituiams AND H. L. JoHANNESEN, Co-Partners doing business 
as Googins & Williams. P&S Doc. No. 1560. Decided March 17, 1944. 


Cease and Desist—Unfair Practice 


On the basis of the evidence disclosed in this disciplinary proceeding instituted 
by the complaint of the Food Distribution Administration, now the Office of 
Distribution, charging the respondent, a market agency, with using certain 
unfair, unjustly discriminatory and deceptive practices and devices, it is 
ordered that the respondent shall cease and desist from (1) failing to render 
true written accounts of purchase, (2) using livestock, in which it has a 
pecuniary interest or which is owned by persons with whom it is associated or 
who clears its operations, to fill purchase orders without disclosing such facts 
on the account of purchase, and (3) receiving any profit other than its lawful 
commission as set out in its tariff in the purchase of livestock on commission, 
and it is further ordered that the respondent shall keep such accounts, records 
and memoranda as will fully and correctly disclose all transactions involved 
in its business, including records and items as directed in this order. 


Mr. John J. Murray and Mr. John J. Toohey for complainant. Mr. Harry W. 
Williams and Mr. H. L. Johannesen, both of Chicago, Illinois, pro se. Mr. 
John J. Curry and Mr. Morris D. Spiegel, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 
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weights On October 5, 1943, the Deputy Director of Food Distribution Ad- 
rs, fail- — ministration issued an Order of Inquiry and Notice of Hearing under 
1eir ac- — the Packers and Stockyards Act, 1921, as amended, (7 U.S.C. 1940 ed. 






.49 and § 181 et seq.), which was duly served upon the respondents, Harry W. 










Failure — Williams and H. L. Johannesen, co-partners doing business as Googins 
vices to § & Williams. Said respondents during the period of time specified in said 
the act § inquiry were registered under the Act as a market agency and dealer, 
‘counts, § doing business at the Union Stock Yards, Chicago, IIlinois. 

| trans- The allegations of the inquiry may be summarized as follows: 

the act (a) The respondents rendered accounts purchase to some of their 





principals purporting to show that hogs were purchased from a third 
party on a commission basis, whereas in fact said hogs were owned by 
the respondents; 

(b) The respondents in the transactions described in (a) made a 
profit thereon in addition to charging a commission. 

(c) The respondents executed orders and rendered accounts purchase 
to one of their principals in the name of a company not registered as a 


market agency or dealer; 
(d) The respondents failed to keep accurate and true records of their 


transactions. : 
The respondents filed an answer on October 25, 1943 which in effect 
admitted the allegations in the Order of Inquiry and Notice of Hearing 
but attempted to justify their acts on the grounds of convenience and 
necessity. An affidavit attached to the answer dated October 22, 1943, 
executed by one Vincent L. Long, an employee, stated that he partictf- 
pated in one of the transactions hereinafter described. An oral hearing 
was requested. 

A hearing was held in Chicago, Illinois, on December 11, 1943 before 
Morris D. Spiegel, an examiner. John J. Toohey, Office of the Solicitor 
appeared as counsel for the complainant and the respondents appeared 
in their own behalf. 

A statement dated December 11, 1943 executed by the respondents 
was introduced in evidence as Government’s Exhibit 1, wherein they 
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.. admitted all of the allegations contained in the Order of Inquiry, but 
onder with the qualification that it was not their intent to deceive their prin- 
7 cipals and that the violations complained of were unintentional. The 
a statement further alleged that they have ceased and desisted from en- 
sion, gaging in the practices complained of and that they are now in complete 
_ compliance with the Act and the regulations issued thereunder. 

The respondents’ oral testimony was primarily explanations of how 
W. the violations occurred and the reasons for handling the transaction in 
Mr. the manner that they did. In connection with the wrongful use of the 





name of R. R. Reeves & Company, evidence was introduced that the 
principal, Jacob Folger Packing Company, in spite of requests to the 
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me 

contrary, insisted on referring business to R. R. Reeves & Co., although 

it had knowledge that this firm had gone out of business and that in 

fact the respondents were filling the orders purportedly sent to R. R. 

Reeves & Co. Respondents testified that this practice had been dis- 

continued. 

The evidence further developed that the acts complained of occurred 
during the period when the respondents were registered as Harry W. 
Williams and H. L. Johannesen, co-partners, doing business as Googins 
& Williams under Registration No. 3771; that Vincent L. Long was an 
employee of the respondents and participated in the Schluderberg- 
Kurdle Company transactions, hereinafter described; that on October 
1, 1943, the respondents and the said Vincent L. Long, registered under 
Registration No. 14294 as co-partners, doing business as Googins & 
Williams and that said partnership registered under the new registra- 
tion number was a continuation of the old partnership with the addition 
of the said Vincent L. Long, as a partner. , 

The respondents further testified that the violations were merely 
technical and were committed in ignorance rather than with any intent 
to defraud or violate the provisions of the Act or the regulations issued 
thereunder. 

Both the complainant and the respondents filed suggested findings 
of fact, conclusions and recommended orders. In due course the report 
of the examiner was served on the parties. Exceptions thereto were 
filed by the Office of Distribution in which it was requested that the 
respondents’ registration be suspended for a period of three months, 
but that such suspension not become effective unless respondents violate 
the provisions of the act or regulations within one year from the date 
of the order. A copy of such exceptions was served on respondents. 
Neither party to the proceeding has requested oral hearing. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, has been found by the 
Secretary of Agriculture, to be a “stockyard” within the meaning of 
that term as it is defined in the Packers and Stockyards Act, as 
amended, and notice of such finding has been given to the operators of 
that stockyard and to the public, as required by the Act. 

2. The respondents during the period in which the acts hereinafter 
described occurred, were registered under Registration No. 3771 pur- 
suant to the provisions of the Act, as a market agency and dealer en- 
gaged in the business of buying and selling of livestock on commission 
and for their own account at the Union Stock Yards. 

3. On October 1, 1943 the respondents admitted one Vincent L. Long 
(an employee who participated in one of the transactions complained 
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of) as a partner in the partnership, and the said three partners regis- 
tered pursuant to the provisions of the Act under Registration No. 
14294, as co-partners, doing business as Googins & Williams. The fore- 
going occurred subsequent to the period during which the violations 
occurred but prior to the institution of these proceedings. 

4. On or about November 30, 1942, the respondents rendered an ac- 
count of purchase, or invoice, to their principal, the Wm. Schluderberg- 
T. J. Kurdle Company, Baltimore, Maryland, which represented that 
the respondents had purchased for the account of the principal, 75 hogs 
from the Mutual Livestock Commission Company, when in fact these 
hogs had been purchased from the Kuenster Commission Company for 
their own account and were resold to the principal, the Wm. Schluder- 
berg-T. J. Kurdle Company of Baltimore, Maryland. In rendering this 
account of purchase the respondents added various items of expense 
allegedly incurred with the purchase of such hogs. Included therein 
was an item of commission for buying services which commission was 
in accordance with the tariff of rates filed with the Department by the 
respondents. 

5. This account of purchase rendered by the respondents to the Wm. 
Schluderberg-T. J. Kurdle Company, was false and incorrect. Such 
account did not truly represent the real nature of the transaction in 
that said account of purchase stated that all of the hogs covered by said 
account of purchase were purchased for the account of the Wm. 
Schluderberg-T. J. Kurdle Company, when in fact, 75 or more of the 
shogs were purchased by the respondents for their own account and re- 
sold to the Wm. Schluderberg-T. J. Kurdle Company. 

6. The price shown as having been paid for these 75 or more hogs 
covered by said account of purchase, was not the price paid by the 
respondents, but in fact, represented a profit to the respondents in addi- 
tion to the commission charged the Wm. Schluderberg-T. J. Kurdle 
Company on the transaction, by the respondents. 

7. The said Vincent L. Long at the time of the occurrence of the 
transactions hereinabove described in Paragraphs 4, 5 and 6, was an 
employee of the respondents and participated in the filling of the order 
to the Wm. Schluderberg-T. J. Kurdle Company. 

8. On or about December 3, 1942, the respondents rendered an ac- 
count of purchase, or invoice, to their principal, the Pleasant Valley 
Packing Company, Mainland, Pennsylvania, which .represented that 
the respondents had purchased for the account of said principals, 85 or 
more hogs from the Mutual Livestock Commission Company, when in 
fact these hogs had been purchased from various other commission 
firms for the account of the respondents and were resold to the prin- 
cipal, the Pleasant Valley Packing Company. In rendering an account 
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of purchase, the respondents added various items of expense, allegedly 
incurred in connection with the purchase of such hogs. Included therein 
was an item of commission for buying services, which commission was 
in accordance with the tariff of rates filed with the Department by the 
respondents. 

9. The account of purchase rendered the Pleasant Valley Packing 
Company by the respondents was false and incorrect. Eighty-five (85) 
or more of the hogs billed on such account had not been purchased from 
the Mutual Livestock Commission nor had they been purchased at the 
prices shown on the account of purchase. These hogs were in fact pur- 
chased from various commission firms or dealers at prices other than 
the price shown on the account of purchase, which prices, as shown on 
said account of purchase, represented a profit to the respondents over 
and above the cost to the respondents, of certain of these hogs. The 
profit accruing to the respondents was in addition to the commission 
eharged the Pleasant Valley Packing Company on the same transaction. 

10. On or about December 4, 1942, the respondents, using the name 
of R. R. Reeves & Co., rendered an account of purchase to the Jacob 
Folger Packing Company, although the firm name of R. R. Reeves & 
Co., was not and is not registered as a market agency or dealer as 
defined by the Act. Said account of purchase represented that certain 
hogs had been purchased for the. account of said Jacob Folger Packing 
Company by R. R. Reeves & Co., when in fact said hogs had been pur- 
chased by the respondents for their own account at prices varying 
from those shown on the account of purchase and resold to the Jacob* 
Folger Packing Company at a profit to the respondents. The re- 
spondents charged and were paid a commission on these transactions. 

11. The Jacob Folger Company had been previously notified that 
R. R. Reeves & Co., had ceased doing business and that the respondents 
had taken over the business of R. R. Reeves & Co. The Jacob Folger 
Packing Company, although aware of the fact that their orders were 
actually being filled by respondents, as evidenced by the fact that 
checks in payment of their orders were made payable to Googins & 
Williams or the Mutual Livestock Commission Company, continued to 
send their orders to “R. R. Reeves & Co.,” which orders the respondents 
accepted and executed. - 

12. The respondents, since the issuance of the Order of Inquiry and 
Notice of Hearing on October 5, 1943, have ceased and desisted from 
engaging in any of the practices complained of. 


CONCLUSIONS 


The respondents, by buying hogs for their own account, using such 
hogs to fill purchase orders received by them as a market agency, add- 
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ing a profit to their cost for such hogs, and rendering to their principals 
accounts of purchase falsely showing that such hogs had been pur- 
chased from the Mutual Livestock Commission Company at prices 
which included an undisclosed profit to the respondents and were in 
excess of the prices actually paid by the respondents for said livestock, 
had engaged in and used unfair, unjustly discriminatory practices and 
devices in violation of the provisions of Title III, Sec. 312 of the Pack- 
ers and Stockyards Act, as amended, and the regulations issued there- 
under. 

By failing to keep such accounts, records, and memoranda as fully 
and correctly disclose all transactions in their business as found herein, 
the respondents have violated Title IV, Section 401 of the Packers and 
Stock Yards Act, as amended, and the regulations issued thereunder. 

By using in certain transactions, the name of a firm which had ceased 
doing business and which was not registered as a market agency and 
dealer with the Secretary of Agriculture pursuant to the provisions of 
the Packers and Stock Yards Act, as amended, the respondents have 
violated Title IV, Section 401 of said act and the regulations issued 
thereunder. 

The violations of the act engaged in by the respondents warrant not 
only the issuance of a cease and desist order but also the suspension of 
their registration for a period of three months, such suspension not to 
take effect provided the respondents do not violate any provisions of 
the act or regulations within one vear from the date of this order. 


ORDER 


1. The respondents, Harry W. Williams and H. L. Johannesen, a 
partnership, doing business as Googins & Williams, their employees and 
associates, shall cease and desist from engaging in and using unfair, 
unjustly discriminatory and deceptive practices and devices by: 


(a) Using hogs or other livestock which they own or which is owned 
by any person with whom they are associated or in whose business they 
have a pecuniary interest, or which are owned by any agency clearing 
their operations, to fill purchase orders which they have received as a 
market ‘agency, without disclosing such fact on the account of pur- 
chase rendered to the purchasers. 

(b) Doing any act in connection with the purchase of hogs or other 
livestock on commission, the result of which will enable the respond- 
ents to receive a profit on such hogs or livestock covered by such 
transactions, in addition to the commission authorized under their 
tariff on file with the Department. 

(c) Failing to render, in connection with the purchase of hogs or 
other livestock on commission for the account of another, true written 
accounts of purchase in accordance with the requirements of the Act 
and the regulations issued thereunder. 
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2. The respondents shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in their 
business. 

3. Respondents’ registration is suspended for a period of three 
months. Such suspension shall not take effect, however, provided re- 
spondents within 20 days from the date hereof shall have filed with the 
hearing clerk (1) their written request that the revocation be held in 
abeyance, and (2) their written consent that the revocation order may 
be made effective at any time by supplemental order herein without 
further hearing, but with at least 5 days’ notice to the respondents, if 
the War Food Administrator finds within a period of one year from the 
‘date hereof that the respondents have again violated any of the pro- 
visions of the act and the regulations issued pursuant thereto. This order 
and all of its provisions shall not apply to Vincent L. Long personally, 
but shall apply to him with respect to all trading or transactions for 
the firm of Googins & Williams of which he is a copartner. 

4. Copies hereof shall be served upon the respondents by registered 
mail or in person and upon the Office of Distribution (formerly Food 
Distribution Administration) and, except as to service, this erder shall 
become effective five days after its date. 


(A. D. 589) 


In re ScaNNELL-CocHrRAN Commission Company, a corporation. P&S Doc. No. 
1576. Decided March 23, 1944. 


Cease and Desist—Violation of Act 


Upon respondent’s admission of facts charged in the complaint, the respondent, a 
market agency, is ordered to cease and desist from (1) failing to furnish to its 
principals accounts of purchase and of sale showing all facts incident to the 
transactions involved, including the true names of sellers and purchasers of 
livestock, (2) failing to show true facts regarding weights of livestock reported, 
(3) improperly applying its tariff, and respondent is further ordered to main- 
tain books and records showing all transactions involved in its business, and 
since no fraud is shown, and respondent did not profit as a result of the 
violations of the act, at the recommendation of the Office of Distribution, the 
respondent’s registration is not suspended. 


Mr. C. F. Neylan for complainant. Mr. John J. Curry, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 1940 ed. 181 et seq.), instituted by a 
complaint filed on September 24, 1948, by C. W. Kitchen, Deputy 
Director of the Food Distribution Administration, now the Office of 
Distribution. The respondent, Seannell-Cochran Commission Com- 
pany, Oklahoma City, Oklahoma, a market agency, is charged with 
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(1) having engaged in a series of unfair and deceptive practices and 
devices, (2) failure to render reasonable stockyard services, (3) failure 
to apply its tariff properly, and (4) failure to keep adequate books 
and records. 

Respondent was served with a copy of the complaint on October 8, 
1943, and thereafter filed an answer in which it admitted the facts set 
forth in the complaint and offered explanations as to the reasons why 
certain acts were done by it in connection with the transactions de- 
scribed in the complaint. Later, respondent filed a pleading in which 
it admitted all the facts alleged in the complaint, waived hearing, and 
consented to the issuance of a cease and desist order. The Office of 
Distribution recommended that the matter be disposed of on the basis 
of the issuance of a cease and desist order. 


FINDINGS OF FACT 


1. Respondent is registered with the Secretary of Agriculture as a 
market agency and dealer at the Oklahoma National Stock Yards, 
Oklahoma City, Oklahoma, a posted stockyard under the Packers and 
Stockyards Act, 1921, as amended. 

2. On September 1, 1942, the respondent sold livestock, consigned to 
it for sale on a commission basis by Dr. Hugh Jeter, Oklahoma City, 
Oklahoma, and issued an account of sale to Dr. Hugh Jeter showing 
that one steer weighing 460 pounds, and 3 steers-having a total weight 
of 1,330 pounds, were sold to “May”, at $8.50 per hundredweight. 
Said 4 steers were weighed on September 1, 1942, and two scale tickets 
were issued September 1, 1942, showing one steer weighing 460 pounds 
sold for “Geeter” to “May W” at $8.50 per hundredweight, and 3 steers 
having a total weight of 1,330 pounds sold for “Geeter” to “May W” 
at $8.50 per hundredweight. On September 2, 1942, the respondent 
issued an account of purchase covering 15 head of livestock bought for 
the account of Lee Wade, Alma, Oklahoma. Included in the 15 head 
bought for the account of Lee Wade were 3 steers shown on the ac- 
count of purchase as having a total weight of 1,330 pounds, and one 
steer shown as weighing 460 pounds, which were purchased from “May” 
at $8.60 per hundredweight, whereas, the respondent did not have in its 
possession scale tickets covering weighing of the livestock from May 
to the account of Lee Wade on September 2, 1942. 

3. At various times during 1942, the respondent sold livestock con- 
signed to it for sale on a commission basis to dealers, some of whom 
were clearees of the respondent, and scale tickets were issued at the 
time of the sale. The respondent later repurchased, for the account 
of various parties for whom it bought livestock on order, the same 
livestock at increased prices and issued accounts of purchase to the 
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parties for whom it bought on order, showing the purchase from the 
dealers, some of whom were clearees of the respondent, and the weights 
and prices per hundredweight, whereas, said livestock was not weighed 
and scale tickets were not issued at the time of repurchase for the 
parties for whom it bought on order. 

4. On September 2, 1942, the respondent purchased 138 head of 
cattle for the account of Jimmy Miller, Gary, Oklahoma. In issuing 
an account of purchase covering the 138 head of cattle bought for 
Jimmy Miller, the respondent showed one animal as weighing 320 
pounds having a scale ticket covering the actual weighing of said 
-animal at such weight. 

5. On September 2, 1942, the respondent sold livestock received by 
it for sale on a commission basis from J. E. Cash #20, a clearee of 
the respondent, and failed to assess the proper and lawful selling com- 
missions in accordance with respondent’s schedule of charges as filed 
with the Secretary of Agriculture. 

6. At various times during 1942, the respondent sold livestock re- 
ceived by it for sale on a commission basis, and failed to assess the 
proper and lawful selling commissions in accordance with the respond- 
ent’s schedule of charges as filed with the Secretary of Agriculture. 

7. On September 2, 1942, the respondent sold 2 head of cattle having 
a total weight of 1,430 pounds consigned to it for sale on a commission 
basis by Lucy Howland, Geary, Oklahoma, and issued an account of 
sale to Lucey Howland showing that the cattle had been sold to “#66”, 
when, in truth and in fact, the respondent weighed the 2 head of cattle 
from the consignment of Lucy Howland to an order the respondent had 
from Banfield Bros. Packing Co. 

8. At various times during 1942, the respondent sold livestock con- 
signed to it for sale on a commission basis and issued accounts of sale 
to the consignors thereof, showing that the livestock had been sold to 
“#66” or “S & C 66”, when, in truth and in fact, the livestock had been 
weighed by the respondent to accounts of purchasers for whom the 
respondent filled orders on a commission basis. 

9. The respondent’s records show that, at divers times during 1942, 
the respondent issued accounts of purchase to parties for whom it 
bought on order showing that livestock was purchased from certain 
named sellers, whereas, said livestock was purchased from other and 
different sellers and from consignments received by the respondent for 
sale on a commission basis. 


CONCLUSIONS 
In failing to report to persons for whom it purchased livestock on 
commission the true and complete facts relative to the weights at 
which such livestock was purchased and the true names of the parties 
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from whom respondent purchased livestock to fill purchase orders, as 
shown in findings of fact Nos. 2, 3, 4 and 9, the respondent violated 
sections 307 and 312 of the act and section 201.43 of the regulations 
(9 CFR Cum. Supp. 201.43). 

In failing to report to persons for whom it sold livestock on com- 
mission the true names of the purchaser of such livestock, as shown 
in findings of fact Nos. 7 and 8, the respondent violated sections 307 
and 312 of the act and section 201.43 of the regulations (9 CFR Cum. 
Supp. 201.43). 

By failing to assess the proper charges in accordance with its tariff, 
as shown in findings of fact Nos. 5 and 6, the respondent violated sec- 
tion 306 cf the act. 

By reason of the facts stated in findings of fact Nos. 2, 3, 4, 7, and 
8, the respondent failed to keep such accounts, records and memoranda 
as fully and correctly disclosed all transactions involved in its busi- 
ness, in violation of section 401 of the Act. 

Upon the basis of the facts presented by the record it is not believed 
that the violations engaged in by respondent warrant suspension of its 
registration. No fraud was shown and respondent does not appear to 
have profited as a result of the violations. The Office of Distribution 
recommends that the matter be disposed of by the issuance of a cease 


and desist order, and respondent has requested the issuance of such 
order. In view of all the facts thus presented the recommended order 
should issue. 


ORDER 

Respondent shall cease and desist from: 

1. Reporting on accounts purchase transmitted to its principal 
weights purporting to be the actual weights of livestock when respond- 
ent did not have in its possession scale tickets supporting such re- 
ported weights. 

2. Failing to furnish to the owner, or his duly authorized agent, a 
true written account of sale of all livestock consigned to respondent 
for sale on commission, showing among such facts as may be necessary 
to complete the account, the actual name of the purchaser of the live- 
stock. 

3. Failing to report to its principals in connection with filling orders 
to purchase livestock that such livestock was purchased from persons 
cleared by respondent. 

4. Failing to assess the proper and lawful charges for its services as 
a market agency in accordance with its tariff on file with the Secretary 
of Agriculture. 

5. Failing to report in connection with filling orders to purchase 
livestock on commission the true names of the persons from whom such 
livestock was bought. 
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Respondent shall keep such accounts, records, and memoranda, as 
fully and correctly disclose all transactions involved in its business, 
including accounts of purchase and sale which show the true facts 
regarding the weights of livestock purchased an order and the actual 
name of the purchaser of the livestock sold on commission. 

A copy hereof shall be served on respondent by registered mail or in 
person and on the Office of Distribution, and, except as to service this 
order shall become effective 10 days from the date hereof. 


CONSENT DISMISSAL 


A. D. 590. Fred Haman & Sons v. Union Stock Yard & Transit Com- 
pany, P&S Doc. No. 1601. March 11, 1944. Mr. Fred Haman and 
Mr. Herbert Haman, of Kouts, Indiana, pro se. Mr. Wm. J. O’Connor, 
of Chicago, Illinois, for respondent. Mr. Benj. M. Holstein, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


(A. D. 591) 
Pererson Porato Company v. M. W. Frissett AND CoMPANY AND W. G. OLIvER. 
PACA Doc. No. 4167. Decided March 11, 1944. 
Rejection of Shipment Without Reasonable Cause—Resale—Damages 


Where complainant sold three carloads of potatoes to respondents who rejected 
them at destination claiming that they were not cherry red color, and the kind 
and color previously purchased, referred to in the record as the “type car,” 
and complainant resold the rejected shipments, it is held that one carload con- 
formed to the contract of sale, and respondent’s rejection of two carloads 
was justified, and, therefore, reparation is awarded complainant for the loss 
sustained on resale of the carload which respondents rejected without 
reasonable cause. 


Mr. Howarth N. Olsen, of Gering, Nebraska, for complainant. Messrs. Henry T. 
Spiegel and Samuel S. Malkus, of Chicago, Illinois, for respondents. Messrs. 
John C. Brooke, Jesse L. Cook, Raymond L. Dillman and Miss Rufe D. 
Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 
PRELIMINARY STATEMENT 

The complainant, Peterson Potato Company, on February 23, 1942, 
filed a complaint under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seg.) to recover damages from the 
respondents, M. W. Frissell and Company, and W. G. Oliver, which 
allegedly resulted from their unlawful rejections of three carloads of 
potatoes. 

It is, in effect, alleged that during the period November 6 to 8, 1941, 
by means of an exchange of wires between complainant and W. G. 
Oliver, complainant sold Oliver, as buyer for the then undisclosed 
respondents M. W. Frissell and Company, three carloads of potatoes 
at $1.90 per hundred pound sack, f.o.b. Gering, Nebraska; that Oliver 
had purchased a prior carload of potatoes from complainant, which 
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potatoes were bright, cherry red color, and the three carloads in ques- 
tion were warranted to be of the same kind, grade, and color; that 
respondents rejected the shipments because of the decline in the market 
price of potatoes, and failed to notify complainant promptly that the 
potatoes would not be accepted. Complainant asks to be awarded 
damages to compensate for the losses sustained on resale of the re- 
jected shipments. 

Respondents filed separate answers. Respondent Oliver admits the 
purchase of the potatoes but denies that they were of the quality and 
color of those previously purchased. Respondent M. W. Frissell & 
Company alleged that the potatoes were not highly colored and of the 
kind and quality desired. 

A formal hearing was held at Chicago, Illinois, on May 14, 1943. 
Complainant was present in person with his attorney, Jack L. Raymond, 
of Scottsbluff, Nebraska. Samuel 8. Malkus, associated with Henry T. 
Spiegel, Chicago, appeared as attorney for respondents. 

The record includes a report of investigation which was served on 
W. C. Oliver by registered mail on March 31, 1942, on M. W. Frissell 
and Company on March 26, 1942, and on complainant on March 26, 
1942. 

The principal questions presented for determination are (1) the 
meaning of language used by the parties in their contract of sale; (2) 
whether the potatoes conformed to warranties made by complainant; 
and (3) the effect of subsequent action taken by the parties for final 
disposition of the rejected shipments. 

The contract of the parties is evidenced by a number of telegrams 
exchanged between the complainant at Gering, Nebraska, and the re- 
spondent Oliver (who was then in Texas) on November 6, 7, and 8, 
1941. 


The complainant wired respondent Oliver: 
CAN PACK TJOOE [U. 8. NO. 1 WASHED] YOUR KIND 
COLOR CLIPPER COTTONS HUNDREDS 1.909 ANSWER 
WESTERN UNION 


Respondent Oliver answered: 
ANSWERING CONFIRM TODAY TOMORROW SHIPMENT 
TJOOE [U. S. NO. 1 WASHED] MY KIND COLOR 1.90 FOB 
ADVISE WESTERN UNION POINT ORIGIN ALSO IF HAVE 
ANOTHER AVAILABLE 


The complainant replied: 
RETEL HAVE PFE 74613 LOADED CLIPPERS TONITE AND 
NRC 10995 FINISHES TOMORROW SAME LOT REAL 
CHOICE CARS BOTH LOADED AT KIMBALL WILL CON- 
FIRM BOTH 1.90 FOB ADVISE SHIPPING INSTRUCTIONS 
EITHER OR BOTH ANSWER WESTERN UNION 
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Respondent Oliver wired: 
CHRIS IF YOU PERSONALLY KNOW 74613 10995 KIMBALL 
MY QUALITY SHIP FRISSELL CHICAGO CNW 1.90 FOB 
ADVISE WU LAMAR HOTEL HERE WILL SEE SMU A&M 
GAME TOMORROW ENROUTE NEBRASKA SEE YOU 
TUESDAY REGARDS 

The complainant answered: 
RETEL PERSONALLY PURCHASED SUPERVISING PACK- 
ING STOCK IS FINEST HERE BILLING BOTH FRISSELL 
THINK WILL HAVE ANOTHER TOMORROW 


Respondent Oliver wired: 
IF THIRD CAR THAT QUALITY COLOR BILL FRISSELL 
WIRE BY WESTERN UNION NUMBER WHITE PLAZA 
DALLAS 

The complainant answered: 
RETEL STOCK IS SAME LOT STOCK WASHED OUT 
BETTER THAN 85 PERCENT USONES FIELD RUN FINEST 
STOCK IVE SEEN BILLING FRISSELL TODAY PFE 95864 


UPCNW THANKS 


The first two cars, PFE 74613 and NRC 10995, were shipped from 
Kimball, Nebraska, on November 7, 1941, and arrived at the Wood 
Street Potato Terminal in Chicago at 2:45 a.m. and 3:00 a.m., respec- 
tively, November 10. The third car, PFE 95864, was shipped from 
Kimball on November 8, 1941, and arrived at the terminal in Chicago 
at 5:00 a.m., November 11. 

The potatoes, after arrival in Chicago, were rejected by the respond- 
ents. Subsequently they were sold by Christ Hansen & Co., of Chi- 
cago, upon instructions from the complainant. Cars PFE 74613 and 
PFE 95864 were sold on November 25, 1941, at $1.90 delivered price 
in Chicago, and car NRC 10995 was sold November 27, 1941, at $1.70 
Chicago. Allowing for damage claims, freight, scale charges, demur- 
rage, and commission, the net amount received by complainant was 
$443.27 on car PFE 74613, $456.05 on car PFE 95864 and $370.48 on 
car NRC 10995. Each of these amounts are increased by $14.24, ar- 
rived at by prorating $42.72, the sum received by complainant from 
the railroad company as noted in complainant’s motion to reduce the 
amount of his claim. The contract sale price on each car was $684.00. 
The difference between the contract sale price and the net amount ac- 
tually received, therefore, is $226.49 on car PFE 74613, $213.71 on car 
PFE 95864 and $299.28 on car NRC 10995, or a total of $739.48, which 
is the amount of complainant’s claim. 

To determine what was understood and meant by the descriptions 
“your kind and color,” “my kind and color,” and “that quality and 
color,” appearing in the telegrams, it is necessary to refer to an earlier 
and different transaction that took place between the complainant and 
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the respondent Oliver. Complainant testified, with respect to the earlier 
transaction, that during the latter part of October 1941 respondent 
Oliver called on the complainant at his warehouse in Gering, Nebraska, 
and discussed the possibility of purchasing potatoes from the com- 
plainant. At that time Oliver was shown potatoes which the com- 
plainant was then shipping, these potatoes being of a bright cherry red 
color and uniform type. After looking at these potatoes Oliver stated 
that they were the type of potatoes he wanted to buy. 

Thereafter Oliver purchased from complainant a carload of pota- 
toes, PFE 28434, which was shipped on October 29, 1941, from Gering, 
Nebraska, to Chicago, Illinois, consigned to M. W. Frissell & Com- 
pany. This car was received, accepted, and paid for by draft on the 
respondent M. W. Frissell & Company. In forwarding this draft to 
complainant, Oliver enclosed a note saying, “Thanks Chris. Don’t 
forget me on similar quality.” 

According to the complainant, this car consisted of potatoes that 
were U. 8. No. 1, washed Nebraska Triumphs, a cherry red color, uni- 
form type, generally medium to medium large in size, packed in white 
cotton sacks, approximately 80 to 85 percent of which were 214 inches 
and larger in diameter. Federal inspection of the potatoes made at 
Gering, the shipping point, shows that the potatoes were washed Bliss 
Nebraska Triumphs, grade U. S. No. 1, size A. The size was stated 
as practically none under 1 7,/8 inches, generally ranging to 34% inches, 
averaging approximately 85 percent 214 inches and larger in diameter. 
The quality and condition of the potatoes was described as “stock 
firm, mature, mostly well, some fairly well shaped. In most sacks stock 
clean, in many fairly clean. No soft rot. Grade defects average within 
tolerance.” 

Throughout the hearing this carload of potatoes was referred to by 
the complainant as the “type car” and it seems conceded by the parties 
that this car set the standard for what was later referred to as “Oliver’s 
kind and color.” 

The parties agree that the transactions in question were consum- 
mated f.o.b. Kimball, Nebraska, the shipping point; that each car 
contained 360 sacks of potatoes of 100 pounds each; that the potatoes 
involved herein were U. S. No. 1, washed Nebraska Triumphs; and 
that color is not considered in grading potatoes as U. 8S. No. 1. 

The parties disagree as to whether the potatoes involved herein were 
“Oliver’s kind and color.” The complainant contends that the three 
carloads of potatoes met these specifications in every respect. The 
respondents contend that they did not meet such requirements and that, 
therefore, they were justified in rejecting the shipments. 

The evidence varies with respect to the quality, condition and color 
of the potatoes involved herein. Several persons saw and examined the 
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potatoes at various stages during storage, processing, loading and upon 
arrival at Chicago, and their testimony is conflicting. The complainant 
testified that he first saw the potatoes in his father’s storage plant at 
Kimball several days prior to the sale and that he was impressed by 
their nice appearance, excellent type, and bright cherry red color. He 
stated that they were one of the nicest lots he had seen that season. 
Complainant testified to what was possibly another examination made 
two or three days prior to the washing operation and during the process 
of bringing the potatoes from the storage house to the washing plant. 
He said they were reasonably clean for unwashed potatoes, type ex- 
* cellent and color bright, high, good, or what usually is referred to as a 
bright cherry red color; that he saw a portion of the potatoes which 
went into each car as they were being washed and at that time they 
were a cherry red color and the best grade of potatoes he had ever 
seen; that he was present during a portion of the time that they were 
being loaded-into at least one of the cars for shipment to Chicago; that 
the potatoes going into the three cars were the top kind and quality 
produced in the Kimball area and compared with the potatoes in the 
“type car” as nearly as it was physically possible to get four cars of 
potatoes. He stated that in his opinion the potatoes ‘in controversy 
were “Oliver’s kind and color.” 

The complainant also inspected the potatoes in Chicago at about 
9:00 a.m. on November 17. He had come to Chicago because of the 
controversy and made his inspection with George Wilkie, Jr., an em- 
ployee of Christ Hansen & Co. He stated that he found the potatoes 
in car NRC 10995 in good condition, that there were cinders on the 
bags and the potatoes which had been exposed to the light from open 
doors and ventilators showed a slight discoloration from light burn. 
He further stated that he found the condition of the potatoes in car 
PFE 95864 to be good, the quality very good and their color nearly 
the same as when they were shipped, with the exception of what would 
be expected with the doors and ventilators open for several days. He 
also said that he found the condition of the potatoes in the third car 
identical with the other cars and quality very good. He found no 
signs of deterioration in any of the cars and said that the potatoes were 
still U. S. No. 1, size A, and of high color. 

Petrus Peterson of Kimball, Nebraska, father of the complainant, 
was the original purchaser of the potatoes. He testified that he had 
paid a premium for certain of the potatoes on account of their high 
color; that these potatoes accounted for 1055 out of a total of 1080 of 
the sacks which went into the three cars; that all of the potatoes were 
of high color, a bright strawberry red color; that they were uniform 
as to color and quality; and that during that season he had not pur- 
chased or seen any other potatoes of a higher color than those. 
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Donald Peterson of Kimball, Nebraska, brother of the complainant 
and employed by Petrus Peterson as general supervisor of the packing 
warehouse, testified that he supervised the grading and loading of the 
potatoes that went into the three cars and that they were of extra good 
quality and of high color, a good, bright red color, uniform as to color 
und quality. 

Inspection by a Federal inspector was made on the “type car” and 
on each of the other three cars at shipping point. On car PFE 74613, 
inspection was begun at 5:25 p.m. and completed at 6:10 p.m., Novem- 
ber 6. On car NRC 10995, inspection was begun at 10:30 a.m. and 
completed at 11:45 a.m., November 7. On Car PFE 95864, inspection 
was begun at 7:35 a.m. and completed at 2:40 p.m., November 8. No 
reference was made to color, but the potatoes in each car were certified 
as grading U. S. 1, size A. 

Testimony on behalf of the respondents with respect to the kind, 
quality, and color of the potatoes is summarized as follows: The first 
two cars, PFE 74613 and NRC 10995, were inspected in Chicago about 
9:00 a.m., November 10 by M. W. Frissell and by Sterling Huxtable, 
an employee of M. W. Frissell and Company. The third car, PFE 
95864, was inspected by Huxtable during the morning of November 11. 

Frissell testified that his inspection of car NRC 10995 indicated that 
the potatoes were of a very ordinary quality and not a cherry red 
color; that his inspection of car PFE 74613 indicated that the color 
was somewhat better than in the other car, but not a cherry red color; 
and that neither car would have brought top price. Frissell stated 
that from November 15 to November 25, 1941, he sold fourteen cars of 
Nebraska Triumphs, U. S. No. 1, washed, high colored, cherry red 
potatoes in cotton sacks in the Chicago market, for which the prices 
varied from $2.25 to $2.45 per hundredweight. He stated that neither 
cf the two cars which he inspected on November 10 came up to the 
specifications of any of the cars sold by him from November 13 to 25, 
He further testified that he was offered $2.25 for car PFE 74613 and 
that he had no offer on car NRC 10995, but that in his opinion it was 
worth about $2.00. 

Huxtable testified that the potatoes in car NRC 10995 were ordinary 
and had no color; that the potatoes in car PFE 74613 were fair, dull 
und without color, that the potatoes in car PFE 95864 were fair and 
had a dull color; and that the color of the potatoes in,all three cars was 
such as would leave no chance get near top prices in the market. 

Christ Hansen, a partner in Christ Hansen & Co., has been in the 
potato business for 43 years. The firm maintains its place of business 
in Chicago. During the afternoon of November 11 the firm received a 
wire from the complainant at Gering requesting that inspection of the 
potatoes in the three cars be made and to wire complainant a full report. 
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Hansen testified that in response to complainant’s wire he, together 
with his partner, George F. Wilkie, and his partner’s son, George 
Wilkie, Jr., inspected the three cars at about 2:00 or 3:00 p.m., Novem- 
ber 11, then came back to the office and at 6:35 p.m. sent the following 
wire to complainant. ‘Inspected Triumphs our opinion PFE 74613 good 
quality color. Probably would sell around $2.35 maybe less todays 
market. PFE 95864 NRC 10995 quality ordinary fair. Just hard 
say what expect would sell at account market easier trading rather 
slow today advise your wishes.” Hansen testified that car 74613 was 
the best car of the three, the potatoes being of good quality and color; 
that the potatoes in the other two cars were very ordinary, not any- 
thing like high type, real high red color, but just ordinary, and that 
was why it was stated in the wire that it was hard to say what that 
kind of Triumphs would bring at that time because the trade would pay 
a premium for beautiful Triumphs, but for ordinary quality the price 
was off. He stated that there was “much difference” between the last 
two cars and the first car. 

At 9:45 a.m., November 12, complainant wired Christ Hansen & Co. 
requesting them to sell the three cars at $2.35 delivered and stating that 
the carrier would be instructed to release the cars to them. Hansen 
stated that an effort was made to sell but they could not do so at $2.35 
because the quality was not right; that they had disgraceful offers on 
them; that the offers on all three cars were below $2.00; and that they 
had offers of $1.75 for the potatoes. He stated that they worked hard 
to get $2.35 but that it was impossible to do so. Hansen was emphatic 
in his statement that there is a difference in the demand for potatoes 
with better color than for potatoes that do not have a good color. 
He stated that about November 25 when two of the carloads were sold 
and prior thereto the market was going down right along; that it was 
a weak, slow market; that when the market gets sluggish and slow 
and draggy it is hard to sell off-grade ordinary potatoes; and that if 
these potatoes had been high grade he would have been able to sell 
them. 

Roy A. Klotz is engaged in business in Chicago under the name of 
Roy A. Klotz & Company. He has been in the potato business for 25 
years. He testified that complainant called him on the afternoon of 
November 11 and requested inspection of the three cars of potatoes. 
Klotz and one of his men made the inspection the following morning, 
November 12, at about 10 o’clock. At 11:25 a.m., November 12, 
Klotz wired complainant as follows: “Per phone inspected three cars 
Triumphs. Sorry can’t say they would be considered top color quality 
—in fact rather ordinary—showing some rust blemishes and _ bruises. 
Our opinion 74613 some better than other two cars.” 

Klotz testified that they found that car PFE 74613 was the best of 
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the three; the potatoes had good color and were fairly good quality; 
and that the potatoes in the other two cars were a little paler in color, 
containing a little rust and some bruises. He stated that some of the 
Nebraska Triumphs arriving at that time were a little better quality 
than these, some of which had better color than any of the three cars. 
On cross-examination he testified that the potatoes in car PFE 74613 
had a red color and these in the other two cars were a paler color, not 
as clear and more on the pink order than the first car. 

Frissell stated that the potatoes would not have changed in transit. 
Klotz testified that the color and quality would not change under proper 
handing conditions and ordinary circumstances. 

A number of objections to evidence were made on each side and some 
interest was shown at the hearing in preserving exceptions. As none 
of the exceptions are argued in the briefs they are considered to be 
abandoned. 

FINDINGS OF FACT 


1. Complainant Peterson Potato Company, is a trade name under 
which J. Chris Peterson does business, at Gering, Nebraska. 

2. Respondent M. W. Frissell & Company is a partnership composed 
of M. W. Frissell and N. V. Frissell, whose address is 1425 South 
Racine Avenue, Chicago, Illinois. During the period covered in the 
complaint, the partnership, M. W. Frissell and Company, was licensed 
under the act. Respondent W. C. Oliver is an individual whose address 
is 743 North San Houston Boulevard, San Benito, Texas. He was not 
licensed at the time of these transactions, although subject to license. 
He was issued license No. 77000, November 27, 1941. 

3. The respondents, with respect to the transactions involved in this 
proceeding, operated under a joint account arrangement, pursuant to 
which the respondent Oliver solicited shipments of potatoes for con- 
signment to M. W. Frissell & Company which in turn was to make 
payment therefor. The profits or losses were to be shared equally by 
M. W. Frissell & Company and W. C. Oliver. 

4. On November 6, 7, and 8, 1941, through an exchange of telegrams, 
complainant and respondent Oliver negotiated a contract for the pur- 
chase and sale of three carloads of potatoes, U. S. No. 1 washed, 
“Oliver’s kind and color,” for shipment from Kimball, Nebraska, to 
Chicago, Illinois, consigned to M. W. Frissell & Company, at the agreed 
price of $1.90 per hundred pounds, f.o.b. shipping point. The potatoes 
were shipped by complainant in cars PFE 74613, NRC 10995, and PFE 
95864. The first two cars were shipped from Kimball on November 7, 
1941, and arrived in Chicago at 2:45 a.m. and 3:00 a.m., respectively, 
November 10. The third car was shipped from Kimball on November 8 
and arrived in Chicago at 5:00 a.m., November 11. 
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5. The description “Oliver’s kind and color” was determined through 
a prior sale which occurred October 29, 1941, when the complainant 
sold to Oliver a carload of potatoes that were U. 8. No. 1, size A, 
washed Nebraska Triumphs, a cherry red color, uniform type, medium 
size, packed in white cotton sacks, approximately 85 percent of which 
were 214 inches and larger in diameter, which car was accepted and 
paid for by the respondents. 

6. The potatoes in cars PFE 74613, NRC 10995, and PFE 95864, 
after arrival in Chicago, were refused by respondents. 

7. The potatoes contained in car PFE 74613 met the requirements 
of the contract of sale. 

8. The potatoes contained in cars NRC 10995 and PFE 95864 did 
not meet the requirements of the contract. 

9. The complainant resold the potatoes after rejection by respond- 
ents, receiving for car PFE 74613 the net sum of $457.51, which is 
$226.49 less than the net sale price to respondents and for which sum 
the respondents are jointly and severally liable to complainant. 

10. The complaint was filed on February 23, 1942, and within nine 
months after the accrual of the complainant’s cause of action. 


CONCLUSIONS 


It appears that color was an important factor with respect to the 
potatoes that composed the “type car.” The telegram which con- 
stituted the contract specifically designated “Oliver’s color” as a re- 
quisite. This color, according to the complainant’s description of the 
“type car,” was a high color, a bright cherry red color. 

It seems evident that color had an important bearing in determining 
the commercial value and salability of the potatoes. The expressions 


” 


“high color,” “bright red color,” and “bright cherry red color,” were 
repeatedly used by the witnesses to describe potatoes which apparently 
command the better prices in the market. Hence in designating 
“Oliver’s color” in the telegrams, this requirement became a vital pro- 
vision of the contract. 

Although the inspection certificates issued by the Federal inspectors 
indicate that the grade, quality, type, and condition of the potatoes in 
question were reasonably comparable with the potatoes in the “type 
car,” their certificates are of no help in determining whether the color 
of the potatoes reasonably conformed. 

The telegrams and testimony of Hansen and Klotz, both of whom 
had been selected by the complainant to make an inspection of the three 
cars, were sufficiently similar so that it can be said that the potatoes 
in car PFE 74613 were of such color as would substantially comply 
with the specifications of the contract, but that the potatoes in the 
other two cars would not meet the requirements of the contract 
provision. 
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It seems agreed that on November 12, M. W. Frissell & Company 
instructed the carrier to release the cars to Christ Hansen & Co. about 
the same time as complainant, pursuant to his talk with Oliver in Scot- 
bluff, wired Hansen to sell at $2.35. 

The complainant testified that he wired H. A. Spilman of the Depart- 
ment of Agriculture on November 15 with reference to the transaction 
with Oliver and that following an exchange of communications he was 
told by Spilman a few days after November 21 to have Christ Hansen 
& Co. dispose of the potatoes immediately to the best advantage. He 
thereupon instructed Hansen to sell, which was done. 

Although some action for disposition of the potatoes should probably 
have been taken immediately after rejection, in view of all the circum- 
stances, it cannot be said that the complainant was so negligent in dis- 
posing of the potatoes that his claim should be disallowed because of 
that fact. 

The complainant contends that the rejection of the three cars was 
made by the respondents because of the unprofitable character of the 
transaction. With the potatoes costing $1.90 f.o.b. shipping point and 
with freight from Kimball to Chicago amounting to 53 cents, it would 
have been necessary for respondents to sell the potatoes at Chicago for 
$2.43 or better in order to break even on the deal. 

Frissell’s records showed sales of Nebraska Triumphs which he 
claimed were U.S. No. 1, washed, high colored, cherry red potatoes in 
cotton sacks from November 13 to November 25 of 14 cars, as follows: 


November 13 ears at $2.40 
November 15 cars at $2.40 
November 17 car at $2.40, 1 car at $2.25 
November 18 car at $2.40, 1 carat $2.25 
November 19 car at $2.25 
November 21 car at $2.25 
November 24 car at $2.40, 1 car at $2.45 
November 25 car at $2.25, 1 car at $2.30 


fad ed ed ek bet Pet DO DD 


The market news bulletins on Nebraska potato sales at Chicago, 
U.S. No. 1, size A, from November 10 to November 25 showed 22 cars 
sold at prices ranging from $2.00 to $2.45. Some of these sales were 
as follows: 


November 10 2 cars at $2.35, 1 car at $2.30 

November 11 No report ; 

November 12 2 cars at $2.40 

November 13 car at $2.45, 2 cars at $2.40 
car at $2.25 

November 14 car at $2.35 

November 15 car at $2.40, 1 car at $2.35 

November 16 No report (Sunday) 

November 17 No sales reported 

November 18 1 car at $2.35, 2 cars at $2.25 

November 19 1 car at $2.00 
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It appears that the examiner denied respondents’ application to 
take the depositions of the respondent W. C. Oliver, became Oliver had 
requested that the hearing be held at Chicago. Respondents thereafter 
filed a formal petition for reconsideration of the examiner’s ruling, 
It is stated therein that “at the last moment” Oliver was compelled by 
“circumstances beyond his control” to remain in Arizona; that respond- 
ents’ defense “is seriously prejudiced” by the absence of Oliver’s testi- 
mony which could be taken on written interrogatories. The motion 
was directed to the sound discretion of the examiner. No explanation 
of the circumstances beyond the control of Oliver requiring his presence 
in Arizona was given. Complainant objected on the grounds of delay 
end expense. It is concluded that the examiner’s denial of the appli- 
cation, under the circumstances stated, was justified. 

The respondents’ rejection of the potatoes in cars NRC 10995 and 
PFE 95864 was based on reasonable cause in that the potatoes did not 
conform to the contract of sale. 

The respondents’ rejection of the potatoes in car PFE 74613 was 
without reasonable cause and in violation of Section 2 of the act. The 
complainant should be awarded damages against respondents in 
the sum of $226.49, with interest. The facts and circumstances should 
be published. 

ORDER 

Within 30 days from the date of this decision, respondents shall pay 
complainant, as reparation, jointly and severally, $226.49, with interest 
thereon at 5 percent per annum from November 7, 1941 until paid. 

The facts and circumstances, as herein set forth, shall be published. 

Copies hereof shall be served on the parties by registered mail, or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 592) 


San Disco Fruir & Propucs Company v. Starr Propuce Co., Inc. PACA Doc. 
No. 4176. Decided March 15, 1944. 


Failure to Pay Purchase Price—F.0O.B. Acceptance Final—Merchantability 
of Produce 


Where complainant sold respondent four carloads of peas, the purchase having 
been made on the basis of a price f.o.b. acceptance final at loading point, and 
the purchaser’s agent had knowledge at the time of purchase that frost in the 
field affected the outside appearance of the pods, it is held that complainant 
should be awarded reparation for the price of the one carload not previously 
paid, and respondent’s counterclaim for damages based on alleged defects in 
the four carloads is dismissed on the ground that the evidence discloses that 
the peas were merchantable for respondent’s trade. 


Mr. Joseph Brand Colton, of San Diego, California, for complainant. Einhorn & 
Schachtel, of Philadelphia, Pennsylvania, for respondent. Messrs. John J. 
Curry and Raymond L. Dillman, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 
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PRELIMINARY STATEMENT 

The complaint in this proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), was filed by 
the San Diego Fruit & Produce Company against the Starr Produce 
Co., Inc., on March 10, 1942, to recover the price of a carload of peas. 

Respondent filed an answer and counterclaim based on the alleged 
failure of complainant to furnish four carloads of peas of the kind, 
quality, and condition warranted. 

A formal hearing was held at Philadelphia, Pennsylvania, on Janu- 
ary 15, 1943. There was no appearance for complainant. Depositions 
cf complainant’s witnesses were taken previously. Respondent was 
represented by Samuel L. Einhorn of Einhorn & Schachtel, 1540 Phila- 
delphia Saving Fund Building, 12 South 12th Street, Philadelphia, 
Pennsylvania. 

The carload of peas described in the complaint and three additional 
carloads involved under the counterclaim, moved from California to 
Philadelphia. The purchase and sale was made by W. L. Springstead, 
president of complainant corporation, with respondent’s buying agent, 
Charles Diorio. They disagree as the whether sales were made on an 
f.o.b., or an f.o.b. acceptance final, basis. Springstead testified that 
prior to November 20, 1941, he had sold Diorio peas and other commodi- 
ties and explained to him that complainant’s terms of sale were “FAF,” 
a designation known to the trade as meaning “‘f.o.b. acceptance final”; 
that on November 20, Diorio called Springstead and.asked him to book 
a carload of large pod variety peas for shipment to respondent at $2 
per tub; that Springstead agreed to pick a carload at the price stated, 
f.o.b. acceptance final; that on the following day Diorio called Spring- 
stead and they discussed the probable effect on peas of frost that was 
reported to have occurred in the Imperial Valley, the place of origin 
of the peas, which would delay picking and shipment; that Diorio at 
the same time placed’an order for a second carload of large pod peas 
at $2.30 per tub, f.o.b. acceptance final, and thereafter purchased a 
third carload at $2, and a fourth carload at a price of $2.60 per tub, 
f.o.b. acceptance final. 

The witness explained that when there is a frost which damages peas 
in the field, picking is suspended for three or four days so that it may 
be determined what pods are seriously damaged. It appears that these 
sales were made by telephone and were generally confirmed by com- 
plainant by wire. It also appears that at the time Diorio gave the 
orders Springstead was at complainant’s main office at San Diego; that 
Allan S. Sorenson, complainant’s packing house manager, supervised the 
picking, loading, and shipment of the peas; that the four loads of peas 
in question were sold for cash but it was agreed that drafts would be 
drawn by complainant and that respondent would take up the drafts 
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promptly when presented at Philadelphia, the destination of the four 
shipments; that no reference was made concerning the peas other than 
that they would be packed in specified containers and that large or 
short podded varieties would be furnished as ordered. 

Complainant’s other witnesses were Goldie Chisman, Springstead’s 
secretary, who corroborated Springstead in several particulars, and 
Sorenson, the loading plant manager, who said that the peas were very 
good, sound and merchantable at the time of shipment. No Federal or 
other official inspections were made of the peas at shipping point. 

Complainant states in its reply to respondent’s counterclaim that dur- 
. ing the period October 29 to November 26, 1941, all carloads of toma- 
toes, beans, and peas were sold f.o.b. acceptance final. A large number 
of exhibits are attached to complainant’s reply, including telegrams and 
invoices that were made in connection with commodities purchased by 
respondent’s agent during the period stated. 

On November 21 complainant wired Diorio at Phoenix, Arizona, in 
part as follows: 


“Confirming phone yourself Thursday 20th sale yourself Star Produce 
Co. car peas to be loaded Salute Brand ringfaced tubs Stride Podded 
variety terms 2.00 Fob topice 60.00 extra also phone today Friday con- 
firm another car peas to be loaded Salute brand same variety ring- 


faced tubs terms 2.30 Fob topice 60.00 extra both cars fob acceptance 
| 


On November 24, complainant wired Diorio at Phoenix, in part: 


“Per phone conversation today started picking peas to complete your 
previous order booked basis price confirmed large pods first car today 
expect will roll tonight $2.00 f.o.b. ice $60.00 extra second car expect 
will roll tomorrow $2.30 f.o.b. ice $60.00 extra both cars Teton brand 
also expect complete baby car Hundredfold tomorrow booked $2.00 
f.o.b. ice $60.00 extra further we explained we making careful pick 
today large pods defects show flaky surface frost marks berries in pods 
sound pods well filled good size further you will send your man inspect 
also we extend you privilege if not satisfied any one or all three cars 
which will load today tomorrow to fill your order you can reject we 
will consider order cancelled without any further obligation either 
party... .” 


On November 25, complainant wired Diorio at Phoenix that car 
PFE 74765 “will roll today . . . Harry claims your man did not show 
up inspect as agreed... .” 

Complainant also wired Diorio on November 25 as follows: 

“Per phone date confirm sale yourself Starr Produce Co. additional 
car peas now started loading today Giant pod variety packed both 
Teton Salute brands basis both brands $2.60 F.o.b. topice 60,000 extra 
f.o.b. acceptance final this above car also other cars which we loaded 
since frost completes all orders booked to date which prices previously 
quoted f.o.b. acceptance final. Will wire you numbers later. . . .” 
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Complainant wired Diorio on November 26, in part: 


“Loaded Tuesday rolled 25th Starr Produce Co. SP RI Santafe 
TP&W Penn Philadelphia Pfe 52732 contains 369 Teton tubs 306 
Salute tubs Giant Podded variety Tetons good colour large size about 
50% green calix ringfaced pods show flaky frost marks berries sound 
Salutes approximately same description but frost marks much lighter 
damage some tubs approximately free this is car we confirmed you both 
brands $2.60 fob ice $60.00 extra FAF stop expects complete today Pfe 
74346 651 hampers Tetons Hundredfold baby previously loaded 481 
hampers before frost balance load hampers will mark cross will wire 
vou number complete manifest when car rolls this car previously con- 
firmed $2.00 ice $60.00 extra also expect complete today PFE 27712 
Salute tubs Giant variety some tubs pods show occasional flaky frost 
marks but generally car approximately free this car previously booked 
you $2.30 fob ice $60.00 extra anyway you already inspected these 
cars your man already described contents when all these three roll com- 
pletes your orders already booked.” 


On November 27, complainant wired respondent at Philadelphia as 
follows: 
“Advising rolled out Brawley, California, 25th Pfe 74765 green peas 
contains 675 tubs Teton brand also PFE 52732 green peas contains 
369 tubs Teton brand 306 tubs Salute brand also out Brawley 26th Pfe 
27712 green peas contains 675 tubs Salute brand also Pfe 74346 green 
peas contains 651 hampers Teton Brand. All four cars diverted your- 
selves Philadelphia. .. . We drafting you full amount invoices per 
confirmation your agent Mr. Diorio.” 


Charles Diorio testified that he did not see the peas prior to pur- 
chasing them; that Springstead told him that they were in a very 
good, sound, merchantable condition; that his prior understanding 
with Springstead was that when he inspected commodities resulting in 
the purchase thereof, the terms were f.o.b. acceptance final, but when 
he had no opportunity to inspect, the terms of purchase would be f.o.b. 
He admitted buying a carload of peas on Thursday, November 20, but 
denied agreeing to buy them on an f.o.b. acceptance final basis. Diorio 
also admitted talking to Springstead on the following day as to possible 
frost injury to peas in the Imperial Valley, and that he offered $2.30 
per tub for a good car of peas; that he told Springstead he was unable 
to inspect the peas and could only accept them on an f.o.b. price basis, 
if the peas conformed to Springstead’s description of them; and those 
showing frost injury were culled out; that on several ‘occasions he told 
Springstead that respondent “catered to the best trade only” and could 
only use merchandise of finest quality for its trade; and that his under- 
standing with Springstead was that when he (Diorio) or someone else 
for him failed to inspect that respondent would not buy f.o.b. accept- 
ance final. 

Michael Longo testified at the hearing that Diorio purchased carload 
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lots of fruits and vegetables on the Pacific coast for respondent; that 
he talked to Diorio about peas being shipped from the Imperial Valley 
and informed him that if the quality was good to buy the peas; that 
Diorio was only authorized to buy commodities for respondent on an 
f.o.b. cash acceptance final basis after he had made personal inspection 
of the commodity; that he saw the peas in car PFE 52732 on Decem- 
ber 20, the day the car arrived at Philadelphia; that the quality was 
very poor; that he had no “repeat orders” from sales made from the 
car; and that the peas were “unmerchantable for our trade.” 

Longo also stated that he had diverted the car to L. Gillarde & Com- 
pany, at Chicago. Federal inspection of the peas was made at that 
point on December 12. The inspector certified that the peas were 
“fairly well to well formed, mostly well formed, pods generally well 
filled. Teton Brand average 9 percent over-mature; Salute Brand 
average 7 percent over-mature and poorly filled pods, in addition both 
brands, average approximately 35 percent other grade defects consist- 
ing of whitish discoloration affecting from 1% to 34 of the surface of the 
pods.” He certified that the stock was fresh and firm; that there was 
no decay but that it failed to grade U. S. No. 1 on account of grade 
defects in excess of tolerance, approximately 55 percent being of U. S. 
No. 1 quality. ’ 

Further evidence concerning car PFE 52732 includes the testimony 
of Morgan T. Binney of the Binney Inspection Service who stated that 
he inspected the peas in that car at Philadelphia on December 20, and 
that he then found an average of 1 percent of Slimy Soft Rot affecting 
the tips of the pods, and that from 30 to 40 percent of the pods were 
heavily streaked, having a translucent watery appearance and when 
broken open showed from two to all of the kernels shrunken on their 
sides. He said that such watery translucence was characteristic of 
field frost injury. 

Frederick Feldman, office manager of respondent, testified that car 
PFE 52732 was diverted to New York City and the peas were sold 
for respondent’s account by Perrich Brothers and Goldsamt for net 
returns of $236.21. The report of sales is dated December 24, 1941, 
and shows the sale of 668 tubs at prices ranging from $1.1214 to $1.75 
per tub, the total proceeds being $804.63. 

In addition to the evidence outlined above applying particularly to 
car PFE 52732, somewhat similar evidence was given by Feldman as 
to cars PFE 74765 and PFE 74346. Resales were made of the peas in 
car PFE 74765 by respondent at Philadelphia on December 10, 12, and 
16, and by S. Goldsamt at New York City on December 17, for total 
proceeds of $1,289.19, resulting in net returns of $620.94. The prices 
realized ranged from $1.85 to $2.75 per tub. The witness also identified 
an account of sales for the peas in car PFE 74346 made by respondent 
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at Philadelphia for prices ranging from $2.25 to $2.75 per tub, for gross 
proceeds of $1,580.90. The dates of resale were not stated. 


FINDINGS OF FACT 

1. Complainant is a corporation whose post office address is San 
Diego, California. 

2. Respondent is a corporation whose post office address is Phila- 
delphia, Pennsylvania. During all of the times referred to in the 
complaint, respondent was licensed under the act. 

3. During the period October 28 to November 26, 1941, respondent 
purchased perishable agricultural commodities in carloads from com- 
plainant, including green tomatoes, green lima beans, and green peas, 
under a general understanding and agreement had with W. L. Spring- 
stead of complainant corporation that purchases made were for cash, 
f.o.b. acceptance final. 

4. On November 20, 1941, Charles Diorio, agent for respondent, tele- 
phoned Springstead concerning the purchase of large pod peas, and it 
was agreed between them that complainant would load a carload of peas 
at its Brawley, California, loading plant for respondent at the agreed 
price of $2 per tub, f.o.b. loading point. It was agreed that in leu of 
payment of cash complainant would draw a draft upon respondent at 
Philadelphia, Pennsylvania, for the agreed price and that respondent 
would promptly pay the draft upon presentation. The peas were there- 
after loaded and shipped in car PFE 74765. 

5. On Friday, November 21, 1941, Diorio telephoned Springstead 
stating that he had heard that the Imperial Valley, including the 
Brawley, California, territory, had been subjected to low temperatures 
resulting in frost, and during such conversation Diorio placed an order 
with Springstead for an additional carload of large pod peas at $2.30 
per tub, f.o.b. Brawley, the loading point, payment to be made by draft. 
The peas were thereafter loaded and shipped in car PFE 52732. 

6. On Saturday, November 22, 1941, Diorio telephoned Springstead 
and ordered shipment to respondent of a carload of short pod peas at 
the agreed price of $2 per tub, f.o.b. Brawley. The peas were there- 
after loaded and shipped in car PFE 74346. 

7. On November 24, complainant wired Diorio that picking of the 
peas for shipment had started. He also confirmed statements made by 
him in a prior telephone conversation of the same day, that the large 
pod peas showed surface frost marks but that the berries in the pods 
were sound, pods were well filled and of good size. Complainant offered 
Diorio the privilege of inspection of the three carloads, PFE 74765, 
PFE 74346, and PFE 52732, for the purpose of acceptance or rejection. 

8. On November 25, 1941, Diorio talked to Springstead by telephone 
and complained of the quality of the peas in car PFE 52732 and the 
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parties agreed to substitute for that carload, the peas in car PFE 27712, 
and later on the same day, November 25, 1941, Diorio, as agent for 
respondent, repurchased the peas in car PFE 52732 at the price of 
$2.60 per tub, f.o.b. acceptance final at Brawley, the shipping point. 

9. Complainant consigned the cars PFE 74765 and PFE 52732 to it- 
self at Kansas City, Missouri, on November 25, and on the following 
day consigned cars PFE 27712 and PFE 74346 to itself at Kansas City. 

10. The peas in cars PFE 27712, PFE 74765, and PFE 74346 were 
sound, the pods were well filled and of good size. 

11. Respondent received and accepted the four carloads, but failed 
- to pay the draft drawn by complainant for payment of the price of the 
peas shipped in car PFE 52732 and there remains due and owing com- 
plainant from respondent, $1,815. 

12. The complaint was filed March 10, 1942, and respondent’s coun- 
terclaim was filed April 24, 1942, both filings being made within nine 
months from accrual of the causes of action therein alleged. 


CONCLUSIONS 


The record supports complainant’s contention that there was a gen- 
eral understanding between Springstead and Diorio, effective as early 
as October 29, 1941, that all sales of commodities made to Diorio for 
respondent would be for cash, f.o.b. acceptance final at loading point, 
the prompt honoring of complainant’s drafts by respondent to be con- 
sidered as cash. Diorio, as well as Longo, admit that such an agree- 
ment or understanding existed as to all commodities purchased by 
Diorio after inspection. Apparently, it was taken for granted that 
Diorio would actually inspect all commodities prior to purchase, either 
in person or through some other person. The question first presented 
is whether such general agreement applied to the four carloads of peas 
in question, or whether Diorio’s absence from Brawley, the loading 
point, and the fact that all but 481 tubs of the peas were picked after 
the frost, made their general understanding inapplicable to these sales. 

Diorio testified that he talked to Springstead on Friday, November 
21, saying that he had heard there was a frost in the Imperial Valley; 
that he wanted “additional supplies” and wanted to be sure they were 
not frost-damaged; that he offered $2.30 for a good car of peas; and 
that there was no discussion whatsoever as to terms. In response to a 
later question he testified that he told Springstead that he was unable 
to inspect the peas and could only accept them on an f.o.b. basis, and 
that the peas had to be as previously described, to which statements 
Springstead said that all peas showing frost injury were being culled 
out. Complainant’s wire to Diorio of November 24 indicates that com- 
plainant recognized that the occurrence of frost constituted a new factor 
and rendered their prior general understanding inapplicable to the peas 
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that were loaded after the frost. In such wire complainant described 
the peas as showing “flaky surface frost marks” but that the berries in 
the pods were sound, and the pods were well filled. Complainant sug- 
gested that Diorio have his man inspect the peas and if not found satis- 
factory to reject them. The effect of their agreement concerning the 
peas packed after the frost seems to have been that Diorio placed his 
order knowing that the frost had affected the outside appearance of the 
pods but that complainant undertook to be careful in picking the peas 
so as to eliminate pods having defective berries, to the end that sound, 
well-filled pods, of good size, would be furnished. Such description ap- 
plied to three carloads. The following day, November 25, it was agreed 
to substitute car PFE 27712 for PFE 52732, and thereafter com- 
plainant sold, and respondent, through Diorio, repurchased the peas in 
car PFE 52732 at $2.60 per tub, f.o.b. acceptance final. This is indi- 
cated by complainant’s confirming wire of November 25. Since Diorio 
complained to Springstead about the peas in that car, it is evident that 
Diorio had secured information from someone other than Springstead 
as to that carload. 

Federal inspection of the peas in car PFE 52732, made at Chicago 
17 days after shipment from Brawley, showed that the condition of the 
stock was fresh and firm, with no decay, and that the pods were gen- 
erally well filled. The defects found by the Federal inspector at Chi- 
cago seem to have been an average of 9 percent overmatured in the 
Teton brand, and 7 percent in the Salute brand, which were also poorly 
filled, in addition to the whitish discoloration affecting approximately 
35 percent of the outside of the pods. Since this outside appearance 
of the pods was called to Diorio’s attention prior to purchase, and the 
other defects stated were within a reasonable tolerance, and because 
this particular carload was confirmed as purchased on an f.o.b. accept- 
ance final basis, it is concluded that there was no breach of warranty 
by complainant. Inspection of the peas in that car by the Binney 
Inspection Service was made at Philadelphia, 25 days after shipment 
from Brawley. 

The damages claimed by respondent under its counterclaim are that 
the peas were unmerchantable for respondent’s trade. That is an in- 
definite specification. Moreover, as already pointed out, Springstead’s 
representations were that the frost affected the outside appearance of 
the pods. The only carload other than PFE 52732 that was inspected 
by a Federal inspector was car PFE 74765 made on December 12 at 
Philadelphia, 13 days after the f.o.b. shipping point purchase thereof. 
The inspector found that the pods were mostly fresh, with less than 1 
percent decay, and that the peas failed to grade U. S. No. 1 due to the 
whitish checking of the pods which affected their appearance. 

The only other carload described in the counterclaim that was in- 
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spected at Philadelphia was PFE 74346, inspected by the Binney 
Inspection Service. The inspector said that all pods were moderately 
to heavily affected by field frost, causing a pale, grayish, white color, 
but that there was no decay. The resale results of this carload, how- 
ever, were the most favorable of any of the cars, ranging in sale prices 
from $2.25 to $2.75 per tub. 

It is finally concluded that respondent’s failure and refusal to pay for 
the peas in car PFE 52732 constituted a violation of section 2 of the 
act; that reparation should be awarded complainant in the amount of 
the unpaid price with interest; that the facts as herein outlined, should 
be published; and that respondent’s counterclaim should be dismissed. 


ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $1,815, with interest thereon at 5 percent 
per annum from December 20, 1941 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Respondent’s counterclaim is dismissed. 

Exceptions to this tentative decision and order, together with written 
argument in support thereof, may be filed within 20 days after service. 
If no exceptions are filed, this order shall be issued as the final order. 


(A. D. 593) 
PerricH Bros. & GoLpsAMT v. WILLIE FrapEN Propuce Company. PACA Doc. 
No. 4298. Decided March 20, 1944. 
Failure to Pay—Agency—Evidence—Counterclaim 


Where the evidence supports the findings that respondent authorized the broker 
to purchase the shipment of cantaloupes which were accepted by the respond- 
ent, and the latter alleged by way of set-off damages because of the condi- 
tion of the cantaloupes not at point where title to the commodity passed, but 
at point of its destination, it is held that respondent has not shown that 
complainant has breached the contract of purchase and sale, and, therefore, 
respondent’s counterclaim should be dismissed and complainant should be 
awarded reparation for full amount of the contract price. 


Mr. Raymond L. Dillman, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), instituted by Perrich Bros. 
& Goldsamt, the complainants, seeking reparation from the respondent, 
Willie Fraden Produce Company. In its formal complaint filed April 
26, 1943, complainant alleges that respondent has failed to pay the con- 
tract purchase price of a shipment of 74 crates of cantaloupes. 

Respondent filed an answer denying that it ordered or accepted the 
cantaloupes, and alleges that since respondent did not purchase the 
cantaloupes, it is not liable for the purchase price thereof. 
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It is the contention of complainant that the cantaloupes were sold to 
respondent through a broker, who acted as agent for both complainant 
and respondent. Complainant further alleges that the shipment was 
inspected at point of purchase by the broker, and respondent accepted 
the cantaloupes upon their arrival at destination, but has failed to pay 
complainant the agreed purchase price. 

It is the respondent’s contention that the broker had no authority to 
purchase the cantaloupes for respondent since it at no time authorized 
the broker, either in writing or orally, to make the purchase. Respon- 
dent does not deny complainant’s allegation that the broker was com- 
plainant’s agent. 

The record contains respondent’s wire to the broker complaining of 
the poor quality and condition of the cantaloupes upon their arrival 
at destination, but not mentioning the broker’s lack of authority to pur- 
chase the cantaloupes for respondent. 

Respondent submitted that the complaint should be dismissed because 
the complaint is insufficient to establish liability on the part of re- 
spondent for the purchase price of the cantaloupes. However, since the 
complaint sets out a cause of action, respondent’s contention is over- 
ruled. 

Respondent further answered the complaint by way of set-off alleg- 
ing that the cantaloupes in question arrived overripe and rotten, and in 
such bad condition that the same were not fit to be sold on the market. 

Since the amount claimed as damages in the complaint does not ex- 
ceed $500, the case is handled without a formal hearing, and evidence 
has been submitted in writing. 

A copy of the report of investigation was served on complainant on 
July 16, 1943, and on respondent on July 17, 1943, in accordance with 
the rules of practice (7 CFR, 1941 Supp., 47.24). 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Joseph Perrich and 
David Goldsamt, whose address is 336 Washington Street, New York, 
New York. 

2. Respondent is a partnership composed of Willie Fraden and Harry 
Fraden, whose address is Jacksonville, Florida. Willie Fraden is now 
and has for many months been serving in the armed forces. Respondent 
was licensed under the act at the time of the transactions here involved. 

3. On July 20, 1942, complainant sold 74 crates of cantaloupes at the 
price of $1.75 f.o.b. New York, or for the total price of $129.50, to re- 
spondent through a broker in New York, the Meyer Israel Brokerage 
Company, which was the duly authorized agent for respondent in 
negotiating the purchase. 
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4. The shipment was inspected at point of purchase by the broker 
and was accepted by the broker for shipment. 

5. The cantaloupes were shipped from New York to respondent at 
Jacksonville, Florida. 

6. Upon arrival of the shipment at destination respondent accepted 
the cantaloupes, but failed to pay complainant the purchase price of 
$129.50, which amount is now due and owing complainant from 
respondent. 

7. Complainant filed an informal complaint herein on October 15, 
1942, which was within nine months after July 20, 1942, when the 
alleged cause of action accrued. 


CONCLUSIONS 

The evidence in this case supports the findings that respondent au- 
thorized the broker to purchase the cantaloupes, for respondent ac- 
cepted the cantaloupes upon their arrival and wired the broker as to 
their poor condition but did not mention that the broker had no au- 
thority to purchase the cantaloupes for respondent. 

In its answer, respondent by way of set-off claims damages for the 
cantaloupes in question arriving overripe and rotten, and in such bad 
condition that they were not fit to be sold on the market. Respondent 
does not state the amount of damages that it is claiming. The contract 
in this case provides that the cantaloupes were sold on an f.o.b. New 
York basis. Respondent is not comy,aining of the cantaloupes in New 
York, the point where title to the cantaloupes passed to respondent, 
but alleges damages because of the condition of the cantaloupes at 
the point of destination. Therefore, respondent’s counterclaim should 
be dismissed as there is no basis for allowing respondent’s claim for 
damages because respondent has not shown that complainant has 
breached its contract with respondent. 

Thus, respondent’s failure to pay the purchase price of the canta- 
loupes constitutes a violation of section 2 of the act for which com- 
plainant should be awarded reparation with interest, and the facts 
should be published. 

ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $129.50, with interest thereon at 5 percent 
per annum from July 20, 1942 until paid. 

Respondent’s counterclaim is hereby dismissed. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 
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(A. D. 594) 
F. B. Bett v. Martin Hyman. PACA Doc. No. 4314. Decided March 22, 1944. 


Failure to Pay—Question of Fact—Preponderance of Evidence 


Where respondent contends that he did not purchase the cabbage in question from 
the complainant, but received it from another party for sale for the latter's 
account to whom he had forwarded the net proceeds of the sale, it is found 
on the basis of the preponderance of the evidence that the respondent per- 
sonally bought the produce from the complainant, and, therefore, reparation 
should be awarded the complainant in amount of the unpaid purchase price. 


Mr. Raymond L. Dill- 






















Mr. W. J. Vaughan, of Onley, Virginia, for complainant. 
man, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminstrator 












PRELIMINARY STATEMENT 

This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.). Complainant, F. B. Bell, 
filed a formal complaint June 16, 1943, against respondent, Martin 
Hyman, to recover the sale price of a shipment of cabbage, plus truck 
transportation charges. 

Respondent filed an answer denying the purchase of the cabbage from 
complainant. Respondent alleges that the cabbage was received from 
another party on consignment; that it was sold for the account of the 
shipper; and that a report of sale was made to the shipper accompanied 
by respondent’s check for the net proceeds. 

Since the amount claimed doe: not exceed $500, evidence has been 
submitted in the form of verified statements of fact in lieu of a formal 
hearing. 

Evidence submitted in support of the complaint is to the effect that 
on June 9, 1942, respondent, accompanied by Norman Heath, inter- 
viewed complainant at Machipongo, Virginia, and inquired if com- 
plainant had cabbage for sale; that complainant sold 300 hampers of 
cabbage to respondent at a price of $1 per hamper, f.o.b. Machipongo; 
that the cabbage was thereafter loaded and delivered to respondent at 
Philadelphia, Pennsylvania, by a truck driver employed for that pur- 
pose, to whom complainant paid transportation charges of $60. Com- 
plainant’s statement is corroborated, in part, by the verified statements 
of C. R. Bell, Norman E. Heath, Joseph Ashby the truck driver, and 
R. C. Oliver, owner of the truck. These four witnesses say that re- 
spondent was personally present at Machipongo, on June 9, 1942, the 
place of purchase and shipment. 

Respondent on the other hand denies that he was at Machipongo on 
June 9, and denies the purchase of the cabbage from complainant but 
states that he received it from Norman Heath, for whom he sold the 
cabbage as a commission merchant, and to whom he forwarded the 




































proceeds. 
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Respondent claims that he sold 214 hampers for $66.70, returned 86 
hampers to Heath, deducted $18.90, being the total cash advanced 
to the truck driver on prior deliveries by Heath, and forwarded his 
check for the difference, $47.80, to Norman Heath. No commission was 
charged by respondent. Norman Heath cashed the check and, in ac- 
cordance with respondent’s instructions, offered to pay complainant 
$66.70. Complainant refused to accept that amount. 


FINDINGS OF FACT ’ 

1. Complainant is an individual whose post office address is Machi- 
pongo, Virginia. 

2. Respondent is an individual whose post office address is 413 New 
Market Street, Philadelphia, Pennsylvania. During all of the times 
referred to in the complaint respondent was licensed under the act. 

3. On June 9, 1942, respondent purchased from complainant at 
Machipongo, Virginia, for shipment by truck from that point to Phila- 
delphia, Pennsylvania, 300 hampers of cabbage at the price of $1 per 
hamper, f.o.b. Machipongo, Virginia, plus the cost of transportation to 
Philadelphia of 20 cents per hamper. Complainant loaded the 300 
hampers of cabbage and paid the transportation charges to a truck 
driver employed for that purpose who delivered the cabbage to re- 
spondent at Philadelphia, Pennsylvania, on June 10, 1942. 

4. Respondent accepted the shipment but- has failed and refused to 
pay complainant the purchase price in full, or the transportation 
charges. There is due and owing complainant from respondent $360. 

5. Complainant filed on informal complaint on October 28, 1942, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 

The controlling question is one of fact. Did complainant sell the 
cabbage to respondent, or to Norman Heath? Respondent denies be- 
ing present at the place of purchase. The preponderance of the evi- 
dence supports complainant’s version of the purchase of the cabbage 
by respondent in person. Complainant made no warranty of the cab- 
bage. Respondent’s purchase of the cabbage without a warranty by 
complainant, followed by acceptance thereof and nonpayment of the 
price, requires an award in favor of complainant. Robert L. Berner 
Company v. Abe Sechter, PACA Docket No. 2018, S. 1501. The failure 
to pay was in violation of section 2 of the act. Reparation should be 
awarded complainant, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $360, with interest thereon at 5 percent per 
annum from June 10, 1942 until paid. 
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The facts and circumstances, as set forth herein, shall be published. 
Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 
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COURT DECISIONS 


ee Farm Propucts, Inc., v. Wickarp*, 47 F. Supp. 206. Decided October 
5 2. 
District Court, E. D. New York 


Order No. 27 (New York) —Classification of Milk 

Where milk plant operator shipped cream and condensed milk to its Long Island 
Plant, from which point the products were delivered to ice cream manufac- 
turers, and some of the products entered the building at the plant, and others 
were transferred at the point adjacent to building at plant, it is held that 
Secretary’s finding that Long Island Plant was a “second plant,” and that his 
classification of the milk in accordance with the “use” was valid as the use 
was not the ultimate utilization but rather the use by respective milk 
handlers.** 

Proceedings by the Queensboro Farm Products, Inc., against Claude 
R. Wickard, Secretary of Agriculture of the United States of America, 
to review a ruling of the Secretary dismissing a petition, filed pursuant 
to the Agricultural Marketing Agreement Act of 1937, § 8c(15) (A), 7 
US.C.A. § 608¢(15) (A). On defendant’s motion for summary judg- 
ment and plaintiff’s cross-motion for summary judgment. 

Defendant’s motion granted, and plaintiff’s cross-motion denied. 

Harry Polikoff, of New York City, for plaintiff. 

Harold M. Kennedy, U.S. Atty., of Brooklyn, N. Y. (Nathan Borock, 
Asst. U.S. Atty., of New York City, and Edward O. Mather, Principal 
Atty., Office of the Solicitor, U. S. D. A., of Washington, D. C., of 


counsel), for defendant. 


Asrvuzzo, District Judge. 

This is a motion for summary judgment in favor of the defendant 
under Rule 56 of the Federal Rules of Civil Procedure, 28 U.S.C.A. 
following section 723c. Simultaneously therewith, the plaintiff filed a 
cross-motion for summary judgment in its favor. 

This action arises out of a ruling by the Secretary of Agriculture 
upon a petition filed by the plaintiff pursuant to Section 8¢ (15) (A) of 
the Agricultural Marketing Agreement Act of 1937, 7 U.S.C.A. § 608c 
(15) (A). The plaintiff, dissatisfied with the ruling in question, filed the 
complaint herein for the purpose of reviewing that ruling, pursuant to 
Section 8c (15) (B) of the Act aforesaid. 

It is conceded that the issue is one of law only. The essential facts 
as presented before the administrative agency are not in dispute. 

[1] The jurisdiction of this forum to entertain the present proceeding 
is conferred by Section 8c(15) (B) of the Agricultural Marketing Agree- 
ment Act of 1937, 7 U.S.C.A. § 608c (15)(B). Neither party contests 
the fact that this suit is properly before this Court for the purpose of 
determining whether or not the ruling of the Secretary of Agriculture is 
in accordance with law. 


* Affirmed in 137 F. 2d 969, post, p. 220.—Kd. 
** Reference to each point involved in this case will be found in Index-Digest in thie issue of 
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The statute involved is the Act of May 12, 1933, 48 Stat. 31, as 
amended May 9, 1934, 48 Stat. 670, 675, as further amended and re- 
enacted by the Agricultural Marketing Agreement Act of 1937, 50 Stat. 
246, 7 U.S.C.A. § 601 et seq., hereinafter referred to as the Act. 

The order involved is Order No. 27 regulating the handling of milk 
in the New York Metropolitan milk marketing area, and the order, as 
amended, regulating the handling of milk in the same area, both of 
which were issued by the Secretary of Agriculture pursuant to the pow- 
ers invested in him by the Act. Order No. 27 was originally effective 
September 1, 1938; and the order, as amended, was issued effective 
May 1, 1940. 

Order No. 27 and the same order, as amended, are binding upon the 
plaintiff and many other handlers of milk similarly situated. 

To obtain a clear view of the point at issue, it will be of value to 
briefly describe the marketing conditions existing prior to the Act in the 
New York milk marketing area and to summarize the history of milk 
regulation up until that time, in order to understand the problem which 
the New York milk marketing order was designed to solve. 

Regulation of the milk produced for the New York milk market be- 
gan during the lean year of 1935 with the institution of the State Milk 
Control. Opposition to the State Act culminated in the “Nebbia case” 
(Nebbia v. People of State of New York, 291 US. 502, 54 S.Ct. 505, 78 
L.Ed. 940, 89 A.L.R. 1469) in which state control of milk prices to pro- 
ducers was upheld by the Supreme Court of the United States. Due 
to the availability of large supplies of milk from other states, flowing 
into New York by way of interstate commerce, it was impossible for 
the New York Milk Control to effectively regulate the intrastate milk, 
causing the interposition of the Federal Government and the issuance 
of the order in question, effective September 1, 1938. 

The public hearings held before the issuance of the order disclosed 
that the production and distribution of milk for the New York milk 
market constitutes one of the most complex distributing mechanisms in 
the United States. About sixty thousand producers produce milk which 
is delivered twice daily to approximately four hundred milk-receiving 
stations. From there, the milk flows in an infinite variety of channels 
to emerge finally in a vast number of different products, which in turn 
pass through the hands of numerous operators before finally reaching 
the ultimate consumer. 

One of the very uneconomic practices shown was the unnecessary 
movement of milk and cream from plant to plant and operator to 
operator. Furthermore, the system of classification gave rise to at- 
tempts on the part of some handlers to manipulate the distribution 
of milk and cream so as to be able to claim its use in products to which 
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a lower price attached, whereas in fact the products were actually in 
classes to which much higher prices were applicable. 

After considering all of the evidence submitted, the Secretary of 
Agriculture decided that a use classification scheme which would make 
it possible for all handlers to secure milk products for use in a particular 
classification at the same cost as their competitors and which would 
prevent unnecessary movement of milk and cream from plant to plant 
would facilitate the effectuating of the declared policy of the Act. The 
classification scheme described in Order No. 27 is the result of that 
decision. Under it, handlers who desire to purchase milk for Class | 
purposes can purchase it from any country receiving plant and have 
such milk shipped directly to him. If these plants are located in the 
marketing area, the order requires its classification into Class I. If 
the plants are situated outside the marketing area, the milk may be 
classified in accordance with the form in which it leaves such second 
plant. In other words, an operator desiring to manufacture ice cream, 
evaporated milk or other products made from milk or cream, may pur- 
chase his milk or cream from a plant receiving milk from producers and 
manufacture it into any product he chooses, and have that product 
properly classified in the class into which it falls. 

It must be borne in mind that nowhere is there a milk market to 
compare with the vastness of the New York milk market. The amount 
of fluid milk needed in the market is so great that the seasonal varia- 
tion in deliveries of milk of producers brings about an immense volume 
of milk in excess of fluid requirements at certain times of the year. In 
order to take advantage of economies of specialization in plant opera- 
tion, this volume prompted plant operators to become specialists in 
converting the fluid milk into a particular product, which was sold to 
other operators who in turn converted that product into another form. 
This resulted in the establishing of assembly lines in the processing of 
milk, with each plant operator performing his special job. Thus, plant 
operators developed who purchased milk from producers but did not 
distribute it in the marketing area, selling it to other operators instead. 

Due to this complexity in milk distribution, the Act was promulgated 
to insure the producers’ receiving specified prices for their milk accord- 
ing to its different uses by “handlers.” 

It is easy to realize how the hugeness and the far-reaching scope of 
the New York milk market, comparable to no other milk market, pre- 
sented a most complicated problem with which the government authori- 
ties were faced in formulating orders of regulation. It was well nigh 
impossible to issue any order which would completely satisfy all who 
handled milk. ‘ 

Epitomizing the pertinent and uncontradicted facts in this present 
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case, it develops that plaintiff was a plant operator at Canastota, New 
York, at which it received milk from producers, separated it into cream, 
condensed milk and other products, and then shipped it, to its Long 
Island City, New York, plant by means of refrigerator or reefer trucks. 
From that point, it was transferred and delivered to the plants of ice 
cream manufacturers to be used in the manufacture of frozen desserts 
or homogenized mixtures. 

At this point, the crux of this situation arises and the controversy 
between the plaintiff and defendant occurs. Succinctly stated, the Sec- 
retary of Agriculture reclassified the milk at plaintiff’s Long Island 
City plant as fluid cream or Class II-A after the plaintiff had reported 
it in another classification. Plaintiff maintains that the reclassification 
of its milk product by the Secretary contravenes the authority granted 
to him under the Act. 

As previously indicated, the classification fixed by the Secretary of 
Agriculture determines the particular price to be paid for the milk 
product. The prices vary in accordance with the classification into 
which the milk product is placed. 

To continue with the facts concerned in the proceeding at bar, upon 
arrival at the Long Island City plant, the truck would generally be 
backed directly into the plant and some cans unloaded and placed on 
the platform of plaintiff’s plant. These cans were placed in the refrig- 
eration room of this plant but at some later time were reloaded onto 
smaller delivery trucks and delivered to consignees in and around 
New York City, and then the milk products were used in the manufac- 
ture of frozen desserts or homogenized mixtures. 

The evidence showed that when the reefer truck was backed up to 
the loading platform, the truck would be entirely inside the plant build- 
ing; but if it were a very large truck, the front might stick out on the 
sidewalk a trifle bit. Sometimes, the reefer truck was stopped on the 
street immediately outside the plaintiff’s Long Island City plant and the 
milk products were loaded directly from the refrigerator truck to smaller 
delivery wagons which then delivered the milk products to the various 
consignees in and around New York City as heretofore déscribed. 

For the period September 1, 1938, to May 1, 1940, the market ad- 
ministrator based his classification of plaintiff’s milk products on the 
following sections of the New York milk order, which read in part as 
follows: “Article III, section 1, If milk is moved as cream, plain con- 
densed milk, or homogenized mixtures from any plant outside the mar- 
keting area to any second plant, classification of such milk in the first 
plant may be in accordance with its utilization in such second plant.” 
Article III, section 2, paragraph 2, defines Class II-A milk to be, “All 
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milk the butterfat from which leaves or is on hand at a plant in the 
form of cream.” 

Thereafter, the market administrator reclassified plaintiff’s milk 
products for the period from May 1, 1940 through October 1940, based 
upon section 927.3(a) (1) (ii) of the New York milk order, as amended 
May 1, 1940, which provided, in part, that “When milk the butterfat 
from which is moved as cream, plain condensed milk, or homogenized 
mixtures to a second plant inside or outside the marketing area, the 
classification may be in accordance with the form in which it is held 
_ at or moved from the second plant.” 

The administrator also took into consideration the proviso in sec- 
tion 927.3(a) (1) (iv) of the Order in his reclassification, which states: 
“The only form in which cream received in any plant in the market- 
ing area may leave such plant so that the milk from which cream was 
manufactured may be classified other than Class II-A is in the form of 
frozen desserts, homogenized mixtures or cream cheese.” 

Restated, in both instances the market administrator’s ruling was 
founded upon his interpretation that the movement of cream as related 
above constituted movement to a second plant, and that since the 
cream left the second plant in the marketing area in the form of cream, 
the milk from which such cream was manufactured must be classified 
in Class II-A. 

Contesting this reclassification by the market administrator, the 
plaintiff filed a petition with the defendant, the Secretary of Agricul- 
ture, pursuant to the Act, 7 U.S.C.A. § 608c(15) (A), stating that the 
ruling and the obligations imposed thereunder are not in accordance 
with law. The petition was dismissed by the Secretary of Agriculture 
and the plaintiff has instituted this action for review of that ruling. 

Supporting its position, the plaintiff argues (1) that the movement 
of the cream as indicated did not constitute movement to a second 
plant; contending that the consignees were the owners and operators 
of the second plant and therefore its milk products should have been 
classified as II-B or III-C; (2) that if the ruling of the Secretary is 
upheld and the cream was properly classified in Class II-A, the order is 
invalid since this method of classification is not, according to the 
plaintiff, classification “in accordance with the form in which or the 
purpose for which it is used,” as is provided by Section 8c(5) (A) of the 
Agricultural Marketing Agreement Act of 1937, 7 US.C.A. § 608¢ 
(5) (A). 

Before weighing the arguments presented, the scope of the review 
conferred upon this Court should be defined. The jurisdiction to enter- 
tain an action for a review of a ruling by the Secretary of Agriculture 
is acquired by Section 8c (15) (B) of the Agricultural Marketing Agree- 
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ment Act of 1937, 7 U.S.C.A. 608(c) (15) (B), which provides: “(B) The 
District Courts of the United States (including the district court of the 
United States for the District of Columbia) in any district in which 
such handler is an inhabitant, or has his principal place of business, are 
hereby vested with jurisdiction in equity to review such ruling, provided 
a bill in equity for that purpose is filed within twenty days from the 
date of the entry of such ruling. Service of process in such proceedings 
may be had upon the Secretary by delivering to him a copy of the bill 
of complaint. If the court determines that such ruling is not in ac- 
cordance with law, it shall remand such proceedings to the Secretary 
with directions either (1) to make such ruling as the court shall deter- 
mine to be in accordance with law, or (2) to take such further pro- 
ceedings as, in its opinion, the law requires.” 

[2,3] Thus, a method of review for errors of law in an opinion or rul- 
ing by an administrative officer is provided and the review is limited to 
such errors, if they should exist. Should a ruling be determined as not 
in accordance with law, the proceedings must be remanded to the Sec- 
retary of Agriculture with directions. The review must be based on the 
record before the Secretary. A trial de novo cannot be conducted nor 
new issues of fact injected into the case. New York State Guernsey 
Breeders’ Cooperative, Inc., et al. v. Wallace, Secretary of Agriculture, 
D.C., 28 F.Supp. 590. 

[4] The findings of the administrative officer are conclusive if there 
is any evidence to support them and the Court may not weigh the evi- 
dence and substitute its independent findings for those of the adminis- 
trative officer. Clark v. Portland General Electric Company, 9 Cir., 111 
F.2d 703; Potomac Electric Power Company v. Cardillo, 71 App.D.C. 
163, 107 P.2d 962; and Bethlehem Ship Building Corporation v. Car- 
dillo, 1 Cir., 102 F.2d 299. 

In Speaks v. Hoage, 64 App.D.C. 324, 78 F.2d 208, it was held that 
in no case can the Court substitute its findings of fact for those of an 
administrative officer, except where that individual’s findings are arbi- 
trary, capricious, unreasonable, or not supported by any evidence. If 
the conclusions are supported by any evidence they are final. 

In the case at bar, there is no question that the plaintiff was afforded 
a full, fair and complete hearing and the ruling was based on substantial 
evidence. 

Reference to the ruling of the Secretary of Agriculture indicates that 
his conclusion that the cream in question was held at or moved from 
the Long Island City plant of the plaintiff was in conformity with the 
ruling made on the petition of Grandview Dairy, Inc., and Arkport 
Dairies, Inc., Vol. I, No. 2, page 133 of Agriculture Decisions. The 
“Grandview” ruling held that “plant,” within the meaning and intent 
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of the terms of the order here concerned, includes that part of the street 
which is adjacent to the building in which the handler’s facilities and 
equipment are situated; on which operations are carried on in the 
handler’s behalf by those who are subject to the supervision or control 
of the persons who carry on operations in the building; and which is 
used for carrying on operations related to those which are carried on 
within the building. Therefore, applying this principle it must be con- 
cluded that the cream and condensed milk transferred from truck to 
truck in the adjacent street, and, a fortiori the cream and condensed 
milk which physically entered the building or rested on the. platform, 
were utilized at or held at or moved from the Long Island City plant 
of the plaintiff, a second plant, within the meaning and intent of 
Order No. 27. 

The complex mechanism of handling and disposing of milk products 
in the New York Metropolitan area is certain to precipitate situations in 
which the Secretary of Agriculture must use his descretionary power. 
There is no doubt that it was the intent of Congress to confer discre- 
tionary power upon the Secretary. Interpreting regulations and apply- 
ing them to varied circumstances are within the sound discretion of the 
Secretary of Agriculture, but even though it would seem to work a hard- 
ship in some instances, the principle involved must be adhered to in 
order that all who come within the purview of the orders will have the 
same obligations or privileges as the case may be. 

[5] From a study of the facts and evidence before the Secretary in 
the instant matter, it is the opinion of this Court that the Secretary was 
justified in holding that the Long Island City plant of the plaintiff was 
a “second plant”; and that the market administrator was required to 
reclassify the milk; and that such ruling is in accordance with law. 

[6] Certain limitations have to be set by the Secretary in handling 
milk products and their classifications; otherwise, would it not leave a 
wide opening for subterfuge in having it possible for another point of 
delivery to be still considered the “first” plant, thereby enabling the 
milk or its products to be classified in a group to which it would not be 
entitled? Of course, such is not the circumstances herein; but the regu- 
lations have been ordered and the limitations have been set and the Sec- 
retary is bound to adhere to same even though it would seem a hard- 
ship is being imposed; thereby obviating any chance of a handler’s 
obtaining a classification to which he is not entitled and protecting all 
handlers by a uniformity of the application of the regulations so that 
the obligations imposed will be equal, and the possibility of cireumven- 
tion by a few to the detriment of the rest of the handlers eliminated. 

Having concluded that the ruling of the Secretary of Agriculture 
that the cream in question was held at or moved from the plaintiff's 
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Long Island City plant, identifying it as a “second” plant, thereby 
causing the milk product to fall in Class II-A, it now becomes incum- 
bent upon the Court to determine whether or not the method of classi- 
fication set forth in the New York Milk Order (Order No. 27) complies 
with the requirements of Section 8c(5) (A) of the Agricultural Market- 
ing Agreement Act of 1937, which requires the Secretary to classify 
milk in accordance with the form in which or the purpose for which it 
is used. 

The plaintiff contends that Section 8¢(5)(A) of the Act means that 
milk cannot be classified until it and the various products manufactured 
from it have been “ultimately used.” The Secretary of Agriculture has 
construed the Act under the discretionary power invested in him to 
mean that the use classification of milk may be established according 
to the form in which it leaves a second plant outside the marketing 
area and the use classification of milk which is made into cream may be 
established by the form in which it leaves a second plant regardless of 
where the plant is located. 

[7] The history of the development of the Act shows that it was 
never intended that the so-called “ultimate utilization” of milk should 
be the basis of classification. Congress was aware in 1935 when it 
amended the Act (its reenactment occurring in 1937) that cooperative 
associations who had adopted the classification system of milk long 
prior to State or Federal regulation did not make the use classification 
of milk sold by them dependent upon any “ultimate use” by their suc- 
cessive purchasers. Were the plaintiff’s interpretation to be sub- 
stantiated, it would become necessary for the Secretary of Agriculture 
to note the changes in the milk until it was actually consumed by the 
public. This onerous duty was never intended to be exacted of the 
Secretary of Agriculture. The interpretation of use classification as 
that of “ultimate use” is impossible. The Act, when it speaks of “use”; 
does not mean “ultimate utilization” but rather “use” by the respective 
handlers, since the Secretary can regulate only those handlers as de- 
fined in the Act and any use classification of milk must be dependent 
upon its use by a “handler.” 

Therefore, the provisions of the New York milk order (Order No. 27) 
have been issued by the Secretary of Agriculture strictly in accordance 
with law. The market administrator correctly interpreted the pro- 
visions of the order and the Secretary of Agriculture was not in error 
when he denied the plaintiff’s petition. 

The motion of the defendant is in all respects granted and summary 
judgment in favor of the defendant against the plaintiff is granted, 
adjudging and decreeing that the ruling of the Secretary of Agriculture 
of the United States complained of herein is in accordance with law. 
The cross motion of the plaintiff is therefore denied. 
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QueENsBorO Farms Propucts, Inc. v. WicKarp*, 137 F. 2d 969. Decided July 19, 
1943. 
Circuit Court of Appeals, Second Circuit 


July 19, 1943 
As Revised Aug. 13, 1943 
Order No. 27 (New York)—Classification of Milk 


Where milk plant operator shipped cream to its Long Island Plant, from which 
point the products were delivered to ice cream manufacturers, and some of 
the products entered the building at the plant, and others were transferred 
from large to small trucks at a point adjacent to building at plant, it is held, 
Secretary’s ruling that there was a “utilization” of and the milk was “used” 
at that point, and the plant was a “second plant,” and the cream was “re- 
ceived” and “moved from” that plant was valid within meaning of Secretary’s 
New York City Milk Order under the act.** 


In re QuEENSBOoRO Farm Propucts, INc., 1 AD 146 (Decided February 9, 1942), 


affirmed. 


Appeal from the District Court of the United States for the Eastern 
District of New York. 

Proceeding by the Queensboro Farms Products, Inc., against Claude 
R. Wickard, Secretary of Agriculture of the United States of America, 
to review a ruling of the Secretary dismissing a petition filed pursuant 
to the Agricultural Adjustment Act §§ 8a(6), 8c(15), as amended, 
7 US.C.A., §§ 608a(6), 608¢(15). From a summary judgment of dis- 


missal, 47 F.Supp. 206, plaintiff appeals. 


Affirmed. 
This case relates to a decision of an Assistant to the Secretary of 


Agriculture ' construing milk orders previously made by the Secretary 
pursuant to the Agricultural Adjustment Act as amended.? The provi- 
sions of the Act with which we are here especially concerned read as 
tollows: 

“Sec. 8c (1). The Secretary of Agriculture shall, subject to the pro- 
visions of this section, issue, and from time to time amend, orders ap- 
plicable to processors, associations of producers, and others engaged in 
the handling of any agricultural commodity or produce thereof specified 
in subsection (2) of this section. Such persons are referred to in this 
title as ‘handlers.’ Such orders shall regulate, in the manner hereinafter 
in this section provided, only such handling of such agricultural com- 
modity, or product thereof, as is in the current of interstate or foreign 
commerce, or which directly burdens, obstructs, or affects, interstate 
or foreign commerce in such commodity or product thereof. 

* * x co * * * 


“Sec. 8c (5). In the case of milk and its products, orders issued pur- 
suant to this section shall contain one or more of the following terms 
and conditions, and (except as provided in subsection (7)) no others: 


* 47,F. Supp. 206, ante, p. 212, affirmed.—Ed. 

** Reference to each point involved in this case will be found in Index- Digest in this issue of 
Agriculture Decisions.—Ed. 

1The Assistant is conceded to have been properly authorized by the Secretary to make the 
decision. For convenience, we shall refer to it as the Secretary’s decision. 

27 U.S.C.A. § 601 et seq. 
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“(A) Classifying milk in accordance with the form in which or the 
purpose for which it is used, and fixing, or providing a method for fix- 
ing, minimum prices for each such use classification which all handlers 
shall pay, and the time when payments shall be made, for milk pur- 
chased from producers or associations of producers. Such prices shall 
be uniform as to all handlers, subject only to adjustments for (1) vol- 
ume, market, and production differentials customarily applied by the 
handlers subject to such order, (2) the grade or quality of the milk 
purchased, and (3) the locations at which delivery of such milk, or 
any use classification thereof, is made to such handlers.” 


Any handler subject to such an order has the right under § 8e (15) (A) 
of the Act to file a petition with the Secretary stating that the order, or 
any obligation imposed in connection therewith, is not in accordance 
with law and to obtain a hearing upon his petition. Judicial review of 
the Secretary’s ruling on the petition is provided by Section 8c (15) (B) 
of the Act. 

The orders here involved regulate the handling of milk in the New 
York Metropolitan Marketing Area. The transactions in this case oc- 
curred during the period beginning September 1, 1938, and ending 
October 31, 1940, with the exception of the period from January 31, 
1939, to July 1, 1939. The order, as originally issued and as amended, 
was effective during the period in which the transactions occurred and, 
is further amended, is now in full force and effect: The order, as origi- 
nally issued on August 5, 1938, became effective September 1, 1938. It 
was suspended during the period January 31, 1939, to July 1, 1939, as a 
result of litigation culminating in United States v. Rock Royal Co- 
operative, Inc., 307 U.S. 533, 59 S.Ct. 993, 83 L.Ed. 1446. During the 
period of the transactions in this case, the order was twice amended. 

‘The first amendment was issued September 12, 1939, and became effec- 
tive October 1, 1939. The second and important amendment was made 
on March 30, 1940, when the order was re-issued with amendments 
which became effective May 1, 1940. 

The order is based, as required by § 8c (4) of the Act, upon evidence 
introduced at a public hearing held pursuant to §$§ 8b and 8c(3) of the 
Act. The hearing was held at various points throughout the marketing 
area and lasted for eleven days. All interested parties were afforded an 
opportunity to be heard on a proposed marketing agreement of handlers 
and a proposed order. The May 1, 1940, amendment to the order was 
likewise issued after a public hearing with opportunity for interested 
parties to be heard. The purpose of the order, as stated therein, is to 
make effective the declared policy of the Act, i.e., to establish and main- 
tain such orderly marketing conditions for milk in interstate commerce 
as will establish prices to producers of milk at a level that will give to 
milk a purchasing power, with respect to articles that farmers buy, 
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equivalent to the purchasing power of milk in the base period, August 
1919-July 1929. 

As authorized by the Act, provision is made in the order for a market 
administrator to administer the provisions of the order. The principal 
regulatory provisions of the order (a) fix the value of milk according 
to its use by each handler, (b) establish a minimum uniform price for 
milk to be paid by all handlers to all producers, and (c) establish a pro- 
ducer-settlement fund, in the hands of the market administrator, for the 
equalization, by payments to such fund or withdrawals therefrom by 
handlers, of the cost of milk to all handlers according to the use made 
by the individual handler of the milk handled by him. Handlers are 
required, as authorized by § 8d (1) of the Act, to make periodic reports 
to the market administrator. 

The order provides for numerous classes of milk, such as milk used 
as fluid milk, cream, frozen desserts, butter, cheese, etc., and prescribes 
a method for establishing the price for each class. The order, as orig- 
inally issued, provided for nine of such classes and the amendment of 
May 1, 1940, provided for an additional class. 

Class I milk is, in general, milk for fluid use; it bears the highest 
price. The succeeding classes bear lower prices. Thus Class II-A 
(“milk the butterfat from which” is “in the form of cream”) bears a 
smaller price, while Class III-C (“milk the butterfat from which” is in 
the “form of frozen desserts or homogenized mixtures used in frozen 
desserts”) bears a still lower price. 

The order, as originally issued, contained a formula (Article III, § 1) 
for determining the classification of milk which provision reads as fol- 
lows: “All milk received from producers by handlers shall be classified 
in the classes set forth in section 2 of this article in accordance with 
its utilization at, or movement from, the plant where received from 
producers, including members of any cooperative association: Pro- 
vided, That if milk is moved as milk from any plant outside the mar- 
keting area where received from producers to a second plant outside the 
marketing area, classification of such milk at the first plant may be in 
accordance with its utilization at such second plant; and provided fur- 
ther that, if milk is moved as cream, plain condensed milk or homoge- 
nized mixtures from any plant outside the marketing area to any second 
plant, classification of such milk at the first plant may be in accordance 
with its utilization at such second plant.” 

The formula, as contained in the amendment effective May 1, 1940, 


reads as follows: 


“All milk received during any month from producers by handlers 
shall be classified in the classes set forth in paragraph (b) of this see- 
tion in accordance with the form in which it is held at or moved from, 
within 8 days after the end of the month, the plant where received from 
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producers, including members of any cooperative association, except 
that milk which is moved to some other plant, or milk, the butterfat 
from which is moved to some other plant, may be classified at the first 
plant according to the form in which it is held at or moved from such 
other plant, as follows: 

“(i) When moved as milk to a second plant outside the marketing 
area Classification may be in accordance with the form in which it is 
held at or moved from the second plant. 

“(ii) When moved as cream, plain condensed milk, or homogenized 
mixtures to a second plant inside or outside of the marketing area, 
classification may be in accordance with the form in which it is held at 
cr moved from the second plant. 

“(i1) When moved as milk to a second plant outside the marketing 
area and then moved as cream, plain condensed milk, or homogenized 
mixtures from this second plant outside the marketing area to a third 
plant inside or outside the marketing area, classification may be in ac- 
cordance with the form in which it is held at or moved from such third 
plant. 

“(iv) In establishing the classification of any milk received at a plant 
from producers the burden rests upon the handler who receives the milk 
from producers to show that it should not be classified as Class I milk; 
likewise, having established the manufacture of cream, the burden rests 
upon such handler to show that the milk, the butterfat from which was 
manufactured into cream, should not be classified in Class II-A: Pro- 


vided, That the only form in which cream received at any plant in the 
marketing area may leave such plant so that the milk from which such 
cream was manufactured may be classified other than in Class II-A is 
in the form of frozen desserts, homogenized mixtures, or cream cheese.” 


Appellant, as a handler of milk subject to the order, filed its monthly 
reports with the market administrator for the period September 1, 
1938-October 31, 1940, except that part of such period beginning Janu- 
ary 31, 1939, and ending July 1, 1939, during which the operation of 
the order was suspended by the Secretary of Agriculture. In these 
reports, appellant classified certain milk as Class III-C, which com- 
prises all milk the butterfat from which leaves a plant in the form of 
frozen desserts or homogenized mixtures which are sold outside New 
York City. The market administrator, upon auditing the books of the 
appellant, reclassified such milk into Class II-A, comprising all milk 
the butterfat from which leaves, or is on hand at, a plant in the form 
of cream, and billed the appellant for the difference in price. 

Appellant filed its petition with the Secretary of Agriculture pursuant 
to § 8c(15) (A) of the Act complaining of the market administrator’s 
reclassification of its milk used as cream. A hearing upon the petition 
was held, After argument, written and oral, the Secretary, on February 
9, 1942, made his findings of fact, stated his conclusions of law, and en- 
tered an order denying the relief sought by the appellant and dismissing 
the petition. Appellant concedes that the administrative hearing was 
held in compliance with the requirements of due process of law, 
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There is no dispute about the evidentiary facts as found by the Sec- 
retary. The appellant is engaged generally in the purchase of milk 
from producers and in the distribution of milk and its products and 
is subject to the provisions of the milk order. Appellant receives milk 
from producers at its plant in Canastota, Madison County, New York, 
and operates a second plant, a distributing plant, at Long Island City, 
New York, from which plant milk and milk products are distributed 
in New York City and vicinity. The cream involved in this case was 
transported by the appellant from its receiving plant to its distributing 
plant in large reefer trucks. At times the reefer trucks were backed 
into the distributing plant and the cream was unloaded, placed on a 
platform in the building, and subsequently reloaded into smaller trucks. 
At other times the cream would be transferred directly from the reefer 
trucks to small trucks in the street alongside the distributing plant. 
The smaller trucks were used for the delivery of the cream to ice-cream 
companies in and outside New York City. The cream involved in these 
shipments was kept separate from appellant’s other stock, was not 
placed in appellant’s refrigerator or inventory at the Long Island City 
plant, was kept at that plant from ten minutes to an hour, and was 
retained in the original cans in which it left appellant’s receiving plant. 
All these operations were carried on by, and subject to the supervision 
and control of, the appellant’s employees. 

On the basis of this evidence the Secretary concluded that the cream 
should be classified not upon the basis of the actual utilization thereof 
by the purchasers from the appellant, but upon the basis of the form in 
which the milk was moved from the Long Island City distributing plant 
of the appellant. The Secretary also concluded that the provisions of 
the milk order requiring classification in this manner were authorized 
by the Act and that the market administrator was required, under the 
milk order, to make such reclassification of the milk. 

Appellant brought suit in the court below pursuant to § 8c (15) (B), 
for a review of the Secretary’s decision. On motions by both parties for 
summary judgment, the court gave judgment for the Secretary dismiss- 
ing appellant’s complaint. 47 F.Supp. 206. The case is here on appeal 
from that judgment. 

Harry Polikoff, of New York City, for appellant. 

John S. L. Yost and W. Carroll Hunter, Sp. Assts. to Atty. Gen., Mar- 
garet H. Brass, Sp. Atty., Department of Justice, David P. Gordon and 
Rufe Edwards, Attys., Department of Agriculture, all of Washington, 
D. C., Tom C. Clark, Asst. Atty. Gen., and Harold M. Kennedy, U. 8. 
Atty., of Brooklyn, N. Y., for appellee. 


Before L. Hann, Cuark, and Frank, Circuit Judges. 


Frank, Circuit Judge. 
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We approach this case having in mind the following important back- 
ground facts: 

The Act was originally enacted in 1933 and was amended in 1935 and 
again in 1937, 7 U.S.C.A. § 601 et seq. Its original provisions relating 
to milk were the result of nation-wide distress of milk farmers, a dis- 
tress which had culminated in a milk farmers’ “strike’—accompanied 
by violence and constituting an incipient agrarian revolution—that 
threatened to cut off a vital part of the nation’s food supply. Experi- 
ence before and since the passage of that legislation has disclosed that 
the “milk problem” is exquisitely complicated. The city-dweller or 
poet who regards the cow as a symbol of bucolic serenity is indeed 
naive. From the udders of that placid animal flows a bland liquid 
indispensable to human health but often provoking as much human 
strife and nastiness as strong alcoholic beverages. The milking of 
animals in order to make use of their lactic secretions for human food 
was one of the greatest human inventions,’ but the domestication of 
milk has not been accompanied by a successful domestication of some 
of the meaner human impulses in all those engaged in the milk industry. 
The difficulties described as “the milk problem” revolve in some con- 
siderable measure about the complex relations between the farmers and 
the “handlers” who buy the milk from the farmers and sell it, in fluid 
or altered form, directly or indirectly through others, to the ultimate 
consumers. The resultant intricacies of milk-marketing have frequently 
led farmers and consumers—sometimes justifiably and sometimes not— 
to believe that they have been dealt with unfairly.* The difficulties 
have given rise to much legislation and are reflected in many judicial 
decisions.» The pressure of milk is indeed powerful. A milk flood 
washed away the foundations of what seemed the firmly entrenched 
constitutional doctrine that the legislature could regulate only business 
“affected with a public interest” ®; and the lactic tides have eroded an- 
other constitutional doctrine which more recently appeared to have 
been strongly established (i.e., that only within very narrow limits can 
Congress delegate “legislative” powers), showing that what oil and 
chickens could not do milk could.?. The milk problem is so vast that 
fully to comprehend it would require an almost universal knowledge 


*Cf. Haldane, Daedalus (1924) 46-49. 
_*At least one poet has somewhat cynically contemplated one phase of the consumer’s interest 
in the milk problem, saying, ‘“‘Things are seldom what they seem; Skim milk masquerades as 
cream.’’ Gilbert, H. M. 8S. Pinafore, Act. II. 

5 See, e.g., Nebbia v. New York, 291 U. S. 502, 54 S.Ct. 505, 78 L.Ed. 940, 89 A.L.R. 1469; 
Hegeman Farms, Corp. v. Baldwin, 293 U.S. 163, 55 S.Ct. 7, 79 L. Ed. 259; Borden’s Farm 
Products Co. v. Ten Eyck, 297 U. S. 251, 56 S.Ct. 453, 80 L.Ed. 669; Baldwin v. G. A. F. Seelig, 
294 U. S. 511, 55 S.Ct. 497, 79 L.Ed. 1032, 101 A.L.R. 55; Mayflower Farms v. Ten Eyck, 297 U. S. 
266, 56 S.Ct. 457, 80 L.Ed. 675; Milk Control Board v. Eisenberg Farm Products, 306 U.S. 346, 
59 S.Ct. 528, 83 L.Ed. 752; United States v. Rock Royal Co-op., 307 U. S. 533, 59 S.Ct. 993, 8 
L.Ed. 1446; H. P. Hood & Sons v. United States, 307 U.S. 588, 59 S.Ct. 1019, 83 L.Ed. 147& 

*Compare Nebbia v. New York, 291 U.S. 502, 54 S.Ct. 505, 78 L.Ed. 940, 89 A.L.R, 1469, with 
Ribnick v. McBride, 277 U. S. 350, 48 S.Ct. 545, 73 L.Ed. 913, 56 A.L.R. 1327. 

™Compare United States v. Rock Royal Co-op., 307 U.S. 533, 59 S.Ct. 993, 83 L.Ed. 1446, with 
Panama Refining Co. v. Ryan, 293 U.S. 388, 55 S.Ct. 241, 79 L.Ed. 446, and Schechter Corp. v. 
United States, 295 U. S. 495, 55 S.Ct. 837, 79 L.Ed. 1570, 97 A.L.R. 947. 
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1anging from geology, biology, chemistry and medicine to the niceties 
of the legislative, judicial and administrative processes of government, 
It affects an industry immense in scope, for dairying is said to be the 
largest single branch of agriculture in this country with the exception 
of that of raising livestock for slaughter, the annual money value of 
dairy products running to billions of dollars. 

Appellant makes two principal contentions: first, that the orders, if 
properly construed, do not justify the Secretary’s decision as to appel- 
lant; second, that, if construed so as to justify the decision, the orders 
themselves are invalid because not authorized by the Act. We shall, for 
convenience, consider those questions in inverse order. 

1. In passing on the issue of the invalidity of the orders, we shall 
assume, for the time being, that the Secretary’s interpretation of them, 
as applied to appellant, is correct. Briefly stated, that interpretation 
is as follows: A handler, receiving milk from producers at his receiving 
plant, processes the milk into cream and then ships that cream to a 
second plant, owned by the same handler, whence it is reshipped, un- 
changed in form, to buyers at whose plants the cream is processed into 
ice-cream which is then shipped to their customers; in each such case 
the milk is, under the orders, classified as cream in determining the 
price to be paid by the handler who received it from the producers. 

Appellant contends that, thus interpreted, the orders are invalid be- 
cause they employ a classification which is based on “movement” and 
not on “use’’ as required by § 8c(5) (A) of the Act. Appellant insists 
that that section requires a classification under which milk leaving any 
plant of a handler is classified according to its form when marketed 
for ultimate consumption. 

The legislative history demonstrates that Congress, in employing 
the words “use” and “use classification” in that section, did not mean 
“ultimate use.” That section and related sections were added to the 
Agricultural Adjustment Act of 1933 by amendments enacted in 1936. 
As the bill which eventuated in the amendatory Act of 1935 passed the 
House, it provided for the classification of milk in accordance with its 
ultimate utilization. As it passed the Senate, it provided for classifica- 
tion “in accordance with the form in which or the purpose for which it 
is used * * *” A conference resulted. The conferees on behalf of the 
House said in their report to the House: ‘Under the House bill orders 
relating to milk and its products were to include, among other pro- 
visions, provisions for classifying milk in accordance with the form in 
which it is ultimately used or consumed. The comparable provision in 
the Senate amendment provides for classification in accordance with 
the form in which, or the purpose for which, the milk is used. The 
House recedes.” ® 


8 The legislative history is discussed in M. H. Renken Dairy Company, 1 Agriculture Decisions 
6 (1942), 
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[1] Whose use, then, did Congress have in mind in providing for 
“use classification”? Section 8c(1) makes it clear that Congress meant 
primarily the “handler’s use,” for that section provides that the Secre- 
tary’s orders are “applicable to handlers” and to no one else; and they 
alone are to be regulated under the Act. Certainly nothing is expressly 
said in the Act as to “the use made by buyers from the handlers.” It is 
noteworthy that the last sentence of § 8c(5) (A) speaks of “the loca- 
tions at which delivery of such milk, or any use classification thereof, 
is made to such handlers.” ** 

[2] That same section, however, provides for two alternative kinds 
of “use classification”: milk may lawfully be classified by the Secretary 
“m accordance with” either (1) “the form in which” the milk is used 
or (2) “the purpose for which” it is used. The provision is disjunctive. 
It follows that there may be a valid classification solely in accordance 
with the “form in which” the milk is used and without regard to “the 
purpose” of the use. And since it is clear that the use is primarily that 
of the handlers, it also follows that the Secretary may, in his discretion, 
classify solely according to “the form in which” the milk is used by a 
handler without regard to the intended use by (i. e., the purpose of) a 
purchaser from that handler or by any subsequent purchaser. For we 
take “purpose” to mean that the handler’s use may, in the sole discre- 
tion of the Secretary, be determined by reference to the use made by 
the handler’s purchaser or by some subsequent purchaser. 

[3-6] As above noted, it is argued that “form” means solely the 
“form in which the milk is to be marketed for ultimate consumption” 
and not any intermediate form; but such an interpretation would ob- 
literate the differentiation between “form” and “purpose,” and would 
thus result in rubbing out of the statute the words, “form in which 
* * * it is used.” Unless there are compelling reasons so requiring— 
such as, for instance, that of avoiding grave doubts as to constitution- 
ality—courts should not use erasers on legislation, but should try to 
give a meaning to all the terms of a statute.s” We cannot say that the 
differentiation here is unconstitutional; the legislature, especially when 
dealing with a complicated subject matter, may make (or authorize to 
be made) rough-and-ready classifications.*° Consequently, this Act is 


8 Italics added. 

58> See, e.g., Ex parte Public Nat. Bank, 278 U.S. 101, 104, 49 S.Ct. 43, 73 L.Ed. 202. 

8¢ See, e.g., Orient Ins. Co. v. Daggs. 172 U.S. 557, 562, 19 S.Ct. 281, 43 L.Ed. 552; Metropolis 
Theatre Co. v. Chicago, 228 U.S. 61, 69, 70, 33 S.Ct. 441, 57 L.Ed. 730; Magoun v. Illinois Trust 
& Savings Bank, 170 U.S. 283, 296, 18 S.Ct. 594, 42 L.Ed. 1037; Carmichael v. Southern Coal & 
Coke Co., 301 U.S. 495, 509, 510, 57 S.Ct. 868, 81 L.Ed. 1245, 109 A.L.R. 1327; Lindsley v. Natural 
Carbonic Gas Co., 220 U.S. 61, 78, 79, 31 S. Ct. 337, 55 L.Ed. 369, Ann. Cas. 1912C, 160; Rast v. 
Van Deman & Lewis, 240 U.S. 342, 357, 36 S.Ct. 370, 60 L.Ed. 679, L.R.A. 1917A, 421, Ann. Cas. 
1917B, 455; Dominion Hotel v. Arizona, 249 U.S. 265, 268, 39 S.Ct. 273, 63 L.Ed. 597; Louisville Gas 
Co. v. Coleman, 277 U.S. 32, 41, 48 S.Ct. 423, 72 L.Ed. 770; Louisville & N. R. Co. v. Barber As- 
phalt Co., 197 U.S. 430, 434, 25 S.Ct. 446, 49 L.Ed. 819; Bayside Fish Flour Co. v. Gentry, 297 U.S. 
422, 428, 56 S.Ct. 513, 80 L.Ed. 772; cf. United States v. Carolene Products Co., 304 U.S. 144, 58 
S.Ct. 778, 82 L.Ed. 1234; Federal Security Com’r v. Quaker Oats Co., March 1, 1943, 318 U.S. 218, 
63 S.Ct. 580, 87 L.Ed. 

That rule has been frequently applied to cases involving state legislation although, because of 
the 14th Amendment, the obligation to make reasonable classifications is more rigorous than in the 
case of the federal government. Quong Wing v. Kirkendall, 223 U.S. 59, 62, 32 S.Ct. 192, 56 
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not invalid because it permits a classification which has the result that 
a handler who makes his own ice-cream can pay the farmer less for his 
milk than an ice-cream manufacturer who buys his milk or cream from 
a handler who has bought the milk from the farmer. 

[7] The statutory differentiation between “form” and “purpose” 
justifies, then, the following conclusion: The Secretary, in his order, 
can lawfully say that, when a handler processes milk into cream, and 
delivers it to a purchaser in the form of cream, the handler is “using” 
(or making a “utilization” of) the milk as cream, regardless of the use 
which his purchaser or any subsequent purchaser may make of it. In 
other words, Congress gave the Secretary this power at least: to estab- 
lish a conclusive “use classification” on the sole basis of the form of the 
milk at the time when the handler moves it from his plant for delivery 
to his customer. 

[8] The following legislative history confirms that interpretation: 
After the Act was amended in 1935, the Secretary issued several re- 
gional milk orders. In some of them, he adopted as a measure of 
“use,” and as a basis for classification, the form in which milk was 
sold by, or moved from, the plants of, handlers. While those orders 
were in effect, Congress (because of the decision in United States v. 
Butler, 297 U.S. 1, 56 S.Ct. 312, 80 L.Ed. 477, 102 A.L.R. 914, holding 
certain aspects of the Act unconstitutional) after reconsidering inter 
alia, the provisions which had been added in 1935 and pursuant to which 
these orders had been made, reenacted those 1935 provisions with 
amendments not here pertinent.** It is true, of course, that bald re- 
enactment of statutory provisions, without more, need not be given 
much weight as indicating an adoption of preceding administrative 
interpretation; ® but where careful consideration has—as in the case of 
the statute before us—been given by Congress in connection with a re- 
enactment, much is to be said for a contention that Congress intended 
to adopt the intervening administrative interpretation.’° 

[9] The background and legislative history of this legislation leave 
no doubt that Congress gave the Secretary broad discretion in its ad- 
ministration. See United States v. Rock Royal Co-op., 307 U.S. 533, 
59 §.Ct. 993, 83 L. Ed. 1446. In particular, he had unlimited discretion 
as to which of the two statutory methods of “use classification” he 
should employ. Although given discretion to do so he was not required 
to make any classification whatever on the basis of the “purpose for 
L.Ed. 350. It has been especially applied in the field of taxation because of the complexity of 
1383, eee of a es tees is aa =< oS ay oe oe 

84 As to those milk orders, see M. H. Renken Dairy Co. v. Wickard, D.C. se, so F. Supp. 332. 
Cf. Helvering v. R. J. Reynolds Tobacco Co., 306 U.S. 110, 117, 59 S.Ct. 83 L.Ed. 536; 
Federal C. C. v. Columbia Broadcasting System, 311 U.S. 132, 137, 61 S.Ct. isn a L.Ed. 87. 

10 Cf. Morgan v. Commissioner, 309 U.S. 79, 81, 626, 60 S.Ct. 424, 84 L.Ed. 585; Helvering v. 
Wilshire Oil Co., 5 U.S. 90, 99, 60 S.Ct. 18, 4 L.Ed. 101; Morrissey Vv. Commissioner, 296 U.S. 


344, 56 S.Ct. 289, 80 L.Ed. 263; Feller, Addendum to the Regulations Problem, 54 Harv. Law Rev., 
1311, 1321-22 (1941); Griswold, Postscriptum, ibid. 1823-1324. 
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which” the milk is used, i.e., its use by someone other than the handler. 

He did make a “second plant” exception, based in part on such “pur- 
pose.” Appellant contends that (for several reasons which we shall 
note later) this exception is invalid. But, aside from that contention, 
appellant argues that, reading the order as if there were no such ex- 
ception, the order (as originally issued and as amended) is void, even if 
a classification based on the form in which the handler moves the milk 
for delivery to his buyers would be valid, for this reason: The order 
is so wide that it covers, says appellant, a broader classification not 
justified by the statute, based (a) upon the form in which the milk is 
“held” at the handler’s plant or (b) upon the form in which it is 
“moved,” whether it is or is not moved for delivery to the handler’s cus- 
tomers. But we do not reach the question whether or not those broader 
aspects of the provisions are valid, for they do not affect appellant. 
None of its cream is “held” at its plant or classified on that basis. 
None of its cream is “moved” other than for delivery to its customers, 
and none is classified on the basis of any other movements. The greater 
includes the lesser. So that the classification based on movement in- 
cludes that classification which alone affects appellant and which is 
valid i.e., the one based on the form in which the milk is moved by a 
handler from his plant for delivery to his customers. 

[10-12] It follows that those broader aspects of the order need not 
here be considered. For, so far as appellant is concerned, the issue of 
their validity is-hypothetical. ‘Vicarious complaints will not serve.” ** 
A person cannot ordinarily raise a question as to the validity of aspects 
of official action which do not adversely affect his own legally protected 
interests. That doctrine is well settled “notwithstanding the seeming 
logic of the position” that, if the official action is invalid as against any 
persons affected by it, “it is void as to all”;!? accordingly the Supreme 
Court, having held a statute unconstitutional as applied to one person 
on a certain state of facts,'* has subsequently held the same statute 
constitutional as applied to another person on another state of facts.1** 
That doctrine is but one phase of the Supreme Court’s long-established 
policy of unwillingness to worry about how to cross bridges it has not 


108 Kuhner v. Irving Trust Co., a at, 85 F.2d 35, 38, affirmed Kuehner v. Irving Trust Co., 299 


U.S. 445, 57 S.Ct. 298, 81 L.Ed. 

1 See, e.g., Heald v. District y Columbia, 259 U.S. 114, 123, 42 S.Ct. 434, 66 L.Ed. 852; Aetna 
Ins. Co. v. Hyde, 275 U.S. 440, 446, 447, 48 S.Ct. 174, 72 L.Ed. 357; Stockhelders v. Sterling, 300 
U.S. 175, 184, 57 S.Ct. 386, 81 ‘LEd. 586; In re 620 Church St. Bldg. Corp., 299 U.S. 24, 27, 57 
8.Ct. 88, 81 L.Ed. 16; Premier Pabst Sales oo v. Grosscup, 298 U.S. 226, 227, 56 S.Ct. 754, 80 
L.Ed. 1155; Ashwander v. T.V.A., 297 U.S. 347, 348, 56 S.Ct. 466, 80 L.Ed. 688; Gorieb v. 
Fox, 274 U.S. 603, 606, 47 S.Ct. 675, 71 CEA "1228, 53 A.L.R. 1210; ‘Board of Trade v. Olsen, 
262 US. 1, 42, 43 S.Ct. 470, 67 L.Ed. 839; United States v. Royal Rock Co-operative, Inc., 307 
U.S. 533, 556, 59 S.Ct. 993, "83 L.Ed. 1446; Kuhner v. Irving Trust Co., supra; Smolowe v. De- 
lendo Corporation, 2 Cir., June 8, 1943, 136 F.2d 231; Wilgard Realty Co., Inc., v. Commissioner, 
2 Cir., 127 F.2d 515, 517; see, also, cases cited in Associated Industries v. Ickes, 2 Cir., 134 F.2d 


694, 700, 701. 
13 People of State of — ins ex rel. Hatch v. Reardon, 204 U.S. 152, 160, 27 S.Ct. 188, 190, 


51 L.Ed. 415, 9 Ann. Cas. 

> ie & 3," / Co. v. Wynne, 224 U.S. 354, 32 S.Ct. 493, 56 L.Ed. 799, 42 
i Kansas “Cite ‘Southern R. Co. v. Anderson, 233 U.S. 325, 329, 330, 34 S.Ct. 599, 58 L.Ed. 983; 
ef. 40 Yale L.J. 1110 (1939). 
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yet reached.*” That reluctance has been manifested in its refusal to 
consider hypothetical questions relating not only to the constitutionality 
of statutes **° but also to variety of other issues '** including—notably 
for our present purposes—the issue of whether an administrative officer 
has acted in violation of a valid statute.1** Consequently, the possible 
injury to others than appellant which might result from the Secretary's 
order is a matter we shall not consider. 

The judicial review provisions of this Act—§ 8c(15) and 8a(6)**— 
are not like those which were before the courts in Scripps-Howard 
Radio v. Federal C. C., 316 U.S. 4, 62 S.Ct. 875, 86 L.Ed. 1229, and 
related cases cited in a note,'® so that those cases are not in point, i.e., 
Congress did not accord to persons seeking a review under this Act the 
right to vindicate the public interest, did not constitute them “private 
Attorney Generals.” ** 

Omitting consideration of the exception, the issue as to the validity 


18> See, e.g., Clark v. Kansas City, 176 U.S. 114, 118, 20 S.Ct. 284, 44 L.Ed. 392, and Adaane v. 
Milwaukee, 228 U.S. 572, 585, 33 S.Ct. 610, 57 L.Ed. 971, where the Court made clear the relation 
of the doctrine we are discussing to that general policy. 

18¢ See casés cited in notes 11, 12, 13, 18a, 13b. See, also, Austin v. Aldermen, 7 Wall. 694, 699, 
19 L.Ed. 224;Adams Express Co. v. Ohio State Auditor, 166 U.S. 185, 222, 17 S.Ct. 604, 41 L.Ed. 
965; Gast Realty & Inv. Co. v. Schneider Granite Co., 240 U.S. 55, 60, 36 S.Ct. 254, 60 L.Ed. 
523; Lloyd v. Dollison, 194 U.S. 445, 450, 24 S.Ct. 703, 48 L.Ed. 1062; Anniston Mfg, Co. v. 
Davis, 301 U.S. 337, 355, 57 S.Ct. 816, 81 L.Ed. 1143; Great A. & P. Tea Co. v. Grosjean, 301 
U.S. 412, 419, 57 S.Ct. 772, 81 L.Ed. 1198, 112 A.L.R. ag ene Bond & Share Co. v. S. E. C., 
303 US 419, 443, 58 S.Ct. 678, 82 L.Ed. 936, 115 A.L.R, 

184 See, e.g., Mills v. Green, 159 U.S. 651, 653, 657, e "S.Ct. 132, 40 L.Ed. 293; Kimball v. 
Kimball, 174 U.S. 158, 161, 162, 19 S.Ct. 639, 43 LEd. 932; People of State of California v. San 
Pablo, etc., R. R., 149 U.S. 308, 314, 13 S.Ct. 876, 37 L.Ed. 747; New Orleans, M. & T. R. Co. v. 
Ellerman, 105 U.S. 166, 173, 174, 26 L.Ed. 1015; Cf. Cover v. Schwartz 2 Cir., 1383 F.2d 541, 546, 
and cases there cited; Altvater v. Freeman, May 24, 1943, 63 S.Ct. 1115, 87 L.Ed.——;AEtna Life 
Ins. Co, v. Haworth, 300 U.S. 227, 57 S.Ct. 461, 81 L.Ed. 617, 108 A.L.R. 1000. 

18e Perkins v. Lukens Steel Co., 310 U.S. 113, 60 S.Ct. 869, 84 L.Ed. 1108; Alabama Power Co. 
v. Ickes, 302 U.S. 464, 475, 58 S.Ct. 300, 82 L.Ed. 374, and Duke Power Co. v. Greenwood County, 
302 U.S. 485, 58 S.Ct. 306, 82 L.Ed. 381 (where it was asserted not only that the statute was 
invalid but that, if valid, the acts of the officer pursuant to it were in violation of the statute); 
Sprunt & Son v. United States, 281 U.S. 249, 50 S.Ct. 315, 74 L.Ed. 832; Edward Hines Yellow 
Pine Trustees v. United States, 263 U.S. 143, 148, 44 S.Ct. 72, 68 L.Ed. 216. See, also, Stark v. 
Wickard, App. D.C., June 14, 1943, 136 F.2d 786, 3 Pike & Fischer, Administrative Law, 51 c. 1-18, 
and cases cited and discussed in Associated Industries v. Ickes, 2 cir., 134 F.2d 694, 700, 702. Cf. 
Morgenthau, Implied Regulation in Administrative Law, 23 Iowa L.Rev. (1943) 575. 

14 Those sections read as follows: 

“8c(15) (A) Any handler subject to an order may file a written petition with the Secretary of 
Agriculture, stating that any such order or any provisions of any such order or any obligation 
imposed in connection therewith is not in accordance with law and praying for a modification 
thereof or to be exempted therefrom. He shall thereupon be given an opportunity for a hearing 
upon such petition, in accordance with regulations made by the Secretary of Agriculture, with the 
approval of the President. After such hearing, the Secretary shall make a ruling upon the 
prayer of such petition which shall be final, if in accordance with law. 

“(B) The District Courts of the United States (including the Supreme Court of the District of 
Columbia) in any district in which such handler is an inhabitant, or has his principal place of 
business, are hereby vested with jurisdiction in equity to review ‘such ruling, provided a bill in 
equity fpr that purpose is filed within twenty days from the date of the entry of such ruling. 
Service of process in such proceedings may be had upon the Secretary by delivering to him a copy 
of the bill of complaint. If the court determines that such ruling is not in accordance with law, 
it shall remand such proceedings to the Secretary with directions either (1) to make such ruling 
as the court shall determine to be in accordance with law, or (2) to take such further proceed- 
ings as, in its opinion, the law requires. The pendency of proceedings instituted pursuant to this 
subsection (15) shall not impede, hinder, or delay the United States or the Secretary of Agriculture 
from obtaining reli¢f pursuant to section 8a(6) of this title. Any proceedings brought pursuant to 
section 8a(6) of this title (except where brought by way of counterclaim in proceedings instituted 
pursuant to this subsection (15)) shall abate whenever a final decree has been rendered in proceed- 
= between the same parties, and covering the same subject matter, instituted pursuant to this 

on (15).” 

The several district courts of the United States are hereby vested with jurisdiction 
medially to enforce, and to prevent and restrain any person from violating any order, regula- 
tion, or agreement, heretofore or hereafter made or issued pursuant to this title, in any proceed- 
ing now pending or hereafter brought in said courts.’ 

15 Federal C. C. v. Sanders Radio Station, 309 U.S. 470, 642, 60 S.Ct. 693, 84 L.Ed. 869, 1037; 
Federal C. C. v. National Broadcasting Co., May 17, 1943, 63 S.Ct. 1035, 87 L.Ed.—; Asso- 
ciated Industries v. Ickes, supra. 

16 Stark v. Wickard, supra; Associated Industries v. Ickes, 2 Cir., 134 F.2d 694, 704. 
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of the order boils down, then, to this: Can the Secretary lawfully base a 
classification on the form of the milk when it is moved by a handler for 
delivery to his customer without regard to its form when subsequently 
marketed for ultimate consumption? For reasons previously stated, we 
hold that he can. 

We turn now to the exception. This exception provided that if milk, 
no matter what its form when it leaves a handler’s receiving plant, is 
moved to a “second plant,” and is thence moved in a form that is in a 
class to which a lower price is attached by the order’s classification, then 
it may be classified in accordance with that latter form.’** It is con- 
ceded that the language of the exception is such that the “second plant” 
may be that of the handler or someone else.’*” If the “second plant” is 
that of the handler’s customer, the exception is, at least in part, based 
on the use by the customer, i.e., on the “purpose for which” the milk 
is used. 

[13] Appellant seems to contend that, as construed by the Secretary, 
this exception is unauthorized by the Act and that, therefore, the entire 
order is void. We cannot agree. For, if appellant’s contention as to the 
exception were sound, the maximum result would be that the exception 
would be void. But the classification, minus the exception, as it applies 
to appellant—i.e., the form in which the product is delivered by the 
handler to the handler’s customers—would then still stand; the Secre- 
tary’s decision against appellant thus would still be valid, even assum- 
ing the exception to be wholly void. In other words, attacks on the 
validity of the exception can be of no avail to appellant and, therefore, 
need not here be considered. We can, then, ignore the exception as 
irrelevant. Cf. City Bank Farmers Trust Co. v. Hoey, 2 Cir., 125 F.2d 
577, 579. 

Accordingly, we need not consider any of the following suggestions 
all of which bear solely on the validity of the exception: (a) If appel- 
lant transferred the milk cans from the reefer trucks in a vacant lot, 
and not at its Long Island City plant, then the “second plant” would, 
in each instance, be that of one of its ice-cream customers, and appel- 
lant would have the benefit of the exception; to differentiate between 
such a shift at a plant from one in a vacant lot, is, it is suggested, un- 
lawfully discriminatory. (b) If appellant had shipped cream from its 
receiving plant to its ice-cream customers, it would have been entitled, 
under the exception, to an ice-cream classification; to deprive it of this 
advantage because it first shipped the cream to its Long Island City 
plant, results, appellant suggests, in an unlawful discrimination; for, 
according to appellant, it is a financial and physical impossibility to 


16a In the amended order, the exception is made applicable only if the product leaving the 


second plant consists of ‘‘frozen desserts, homogenized mixtures, or cream cheese.’ 
ab One provision of the amended order, not pertinent here, refers to movement from a “third 


plant.’ 
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make city deliveries by huge reefer-trucks or to make long-haul de- 
liveries to city customers by small delivery trucks, so that the transfer 
from reefer to delivery trucks is the only way that such deliveries of 
cream can be made by appellant to its city ice-cream customers; where- 
as large ice-cream manufacturers, whose plants can be constructed to re- 
ceive reefers and reefer quantities, can obtain the advantage of lower 
ice-cream prices of cream, since cream can be delivered to them directly 
from a handler’s receiving plant, with the result that the large ice-cream 
manufacturers can procure the benefit of the “second plant” exception. 
- (c) Suppose, appellant also suggests, that a handler, who unlike appel- 
lant, owns three plants, processes milk, received from farmers at his first 
plant, into cream that he ships to his second plant whence, without a 
change in its form, he ships it to his third plant where it is processed 
into ice-cream which he then ships to his customers; the “second plant” 
exception, appellant suggests, would unfairly affect such a handler. But 
of such alleged unfairness to such a hypothetical handler appellant can- 
not complain. 

[14-18] For reasons above stated, it is unnecessary here to con- 
sider the validity of the “second plant” exception. It is well, never- 
theless, to add the following: Since the Secretary was not required by 
the Act to create any such exception, he had a wide discretion as to the 
manner in which he contrived it. As the trial judge pointed out, the 
reason for restricting the exception to a second plant was that experi- 
ence had shown that “the system of classification gave rise to attempts 
on the part of some handlers to manipulate the distribution of milk and 
cream so as to be able to claim its use in products to which a lower 
price attached, whereas in fact the products were actually in classes to 
which much higher prices were applicable.” 17 The Secretary cannot, 
of course, deviate from the requirements of the statute merely to avoid 
difficulties of administration or to facilitate enforcement of the Act; 
but when, as a matter of grace, he exercises his discretion in granting 
an exception he may properly take that factor into account. Consider- 
ing the complexities of administration of such an Act, and the plain 
intention of Congress to give the Secretary wide discretion in devising 
regional milk plans (and the classifications incident thereto), the courts 
must be slow to intrude on his exercise of that discretion, if for no other 
reason than that, being inadequately staffed, they are incompetent to 
undertake the task of constructing and supervising milk marketing pro- 
grams. The Supreme Court has admonished us that interpretations of 
a statute by officers who, under the statute, act in administering it as 
specialists advised by experts *** must be accorded considerable weight 


17 Queensboro Farm Products Co. v. Wickard, D. C., 47 F.Supp. 206, 208. 
Cf. Lynch v. Tilden Produce Co., 265 U.S. 315, 44 S.Ct. 488, . L.Ed. 1034. 
we Perkins vy. Endicott Johnson Corp.. 2 Cir., 128 F.2d 208, 220 
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by the courts.**> If ever there was a place for that doctrine, it is, as to 
milk, in connection with the administration of this Act because of its 
background and legislative history. The Supreme Court has, at least 
inferentially, so recognized. See United States v. Rock Royal Co- 
operative, Inc., 307 U.S. 533, 59 S.Ct. 993, 83 L.Ed. 1446,° where, too, 
the court stressed the wide scope of the Secretary’s validly delegated 
discretion under this very statute. 

[19] Appellant seems to suggest that its practice of transshipping 
at its Long Island City plant was in accordance with a “trade cus- 
tom” and that the Secretary cannot lawfully interfere with such a 
custom. We do not agree. Congress conferred wide powers on the 
Secretary precisely in order that he could remake customs of handlers 
so far as necessary to carry out the “declared policy” of Congress. 

[20] 2. The question remains whether the Secretary correctly inter- 
preted his orders in deciding that appellant’s Long Island City plant is 

“second plant.” Article III, § 1 of the order of September 1, 1938, 
provides that all milk received by a handler shall be classified in ac- 
cordance with its “utilization” at the plant where it is received from 
producers except that, if it is moved to a “second plant,” its classifica- 
tion may be in accordance with its “utilization” at that “second plant.” 
Appellant argues that there is no “utilization” at its Long Island City 
plant, since all that there takes place is, at most, a transfer of the 
cream from large to smaller trucks; that consequently the Long Island 
City plant is not a “second plant’ within the meaning of the exception; 
that, accordingly, in each instance, “the second plant” is a plant of 
one of its customers who there converts the cream into ice-cream and 
thence ships it for sale or there sells it to its own customers in that 
form; and that, therefore, appellant is entitled to an ice-cream classi- 
fication. We cannot hold that the Secretary was in error in rejecting 
that argument. “Utilization,” as we saw, may properly mean the 
form in which the handler—here the appellant— ships the milk to his 
customers. Appellant says in its brief that its activities at its second 
plant were “a necessary incident of delivery”; they were therefore a 
necessary part of the “use”, if use is defined as the “form in which” 
the milk is delivered by the handler to its customers. The milk here 
was shipped from appellant’s Long Island City plant to its customers 
in the form of cream. It was not, then, improper for the Secretary to 


18> Gray v. Powell, 314 oe 402, 411-413, 62 S.Ct. 326, 86 L.Ed. 301; United States v. Trucking 
Associations, 310 U.S. 534, 60 S.Ct. 1059, 84 L.Ed. 1345: Alton R. Co. v. United States, 315 
U.S. 15, 22, 23, 62 S.Ct. 432° ‘38 LBd 586 ; American T. & T. Co. v. United States, 299 U.S. 232, 
236, al, 1, 87 8.Ct. 170, 81 L. Ed. 142; Federal Security Com’r v. Quaker Oats Co., 318 U.S. 218, 63 
8.Ct. 589, 87 L.Ed. ——; Perkins v. Endicott Johnson Corp., supra, 128 F.2d at pages, 220- 223; 
mr we v. Ickes, 2 Cir., 134 F.2d 694, 710; Morgan Stanley & Co. v. 8. E. C., 2 Cir., 

As to judicial reluctance to interfere with administrative officers in administering a statute 
relating to complex motion entrusted to their regulation by Congress, see Gray v. Powell, 314 U.S. 
402, 411, “ 62 S.Ct. 86 L.Ed. 301; United States v. American Truckin g Associations, 310 
U.S. 534, 9, 60 S.Ct. 1059, 84 L.Ed. 1345; Alton R. Co. v. United as 31s U.S, 2 8.Ct. 
432, 86 L.Ed, ” 586; American T. & T. Co. v. United States, 299 U.S. 232, 236, 241, 57 sce. “10, 81 
L.Ed. 142; Federal Security Com’r v. Quaker Oats Co., supra. 
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hold that appellant’s “utilization” of the milk at that plant, its ‘second 
plant,” was as cream. 

[21] Appellant’s contention as to the amended order of May 1, 
1940, is somewhat different. Section 927.3 of that order provides that, 
if milk leaves a plant in the form of cream, it shall be classified as 
such, but that, if it is moved to a “second plant,” its classification may 
be in the “form in which it is * * * moved from the second plant,” 
provided that if “received” at that second plant as cream, it “leaves” 
that plant “in the form of frozen desserts, homogenized mixtures, or 
cream-cheese.”’ The Secretary decided that here the milk moved as 
cream to a second plant, the Long Island City plant, where it was re- 
ceived in that form and from which it left in that form. Appellant 
contends that the cream was not “received at” and did not “leave” the 
Long Island City plant, because the shifting of the cans at or near 
that plant did not constitute “receiving”; that the ‘second plant” at 
which, in each instance, the cream was “received” was that of a pur- 
chasing ice-cream manufacturer, who sold the milk in that form; and 
that therefore appellant is entitled to an ice-cream classification. 
The Secretary decided that the Long Island City plant was a “second 
plant”; that the cream was there received and was “moved from” that 
plant, even as to those transfers from the large to the smaller trucks 
which were made in the street adjacent to the building. We cannot say 
that the Secretary erred in his decision that the operations in the 
adjacent street were operations at the “plant.” *° So considering the 
plant, we cannot say that the Secretary was wrong in deciding that 
the cream was “received” and “moved from” that plant, and that it 
was a “second plant.” 

[22] Appellant asserts that the Secretary erred in failing to find that 
the evidence at the hearing before him showed that, for many months, 
the Market Administrator acquiesced in appellant’s interpretation of 
the orders. But even if the uncontradicted evidence so showed, that 
fact would be irrelevant; nothing in the Act or in the orders confers 
on the Market Administrator, the Secretary’s subordinate, the power 
to bind the Secretary by his own unauthorized interpretations. 

Affirmed. 


L. Hanp, Circuit Judge (dissenting). 

I feel the same compunction as my brothers against trenching upon 
the Secretary’s powers; but I also feel, as they do too, that we cannot 
escape the responsibility of determining whether he has gone beyond 
the limits set by Congress; and I shall not labor the argument that 


2 Cf. Martin v. Matson Navigation Co., D.C., 244 F. 976. 

1 The Secretary is empowered by § 8¢(7) (C) (i, ii); (1) to administer ‘‘such order in accordance 
with its terms and provisions,” and (2) to confer on the Market Administrator the power ‘‘to make 
rules and regulations to effectuate the terms and provisions of such order.’ Such powers, if con- 
ferred on the Market Administrator would not include authority to make interpretations of the 
order in particular instances, relating to particular handlers such as would bind the Secretary. 
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that is a duty as imperative as the first. The important question is 
the meaning in § 8c (5) (A) of the phrase: “Classifying milk in ac- 
cordance with the form in which or the purpose for which it is used,” 
for on that the validity of the orders depends. If I understand it 
aright, my brothers do not commit themselves to the position that if 
a “handler” changes milk into cream, ships it to another plant of his 
own, there makes it into ice cream, and sells it as such, the Secretary 
may classify it as cream. They go no further than to hold that, even 
though a mere movement between plants is not a “use,” at least a sale 
is; and that since the plaintiff sold all its milk to ice cream makers in 
the “form” of cream, it could be classified as cream. The proviso in the 
first order and the exception in the second they support on the theory 
that, although the milk may be classified according to the “form” in 
which it is “used,” it need not be; it may also be classified according 
to the “purpose” for which it is “used”; and in granting to “handlers” 
the privileges set out in the proviso and exception, the Secretary was 
availing himself of this alternative standard. But he was not on that 
account compelled to make that privilege depend altogether upon “pur- 
pose”; he might refuse to make “purpose” the sole standard, even in 
those cases in which he chose to adopt it at all. In other words he 
might circumscribe a privilege which must rest upon “purpose” to be 
valid to any extent, by limiting it in certain cifcumstances by “form.” 
This he did by making “form” count when the movement of the milk to 
a buyer who was an ice cream maker, was interrupted so as to become 
two movements. I doubt whether I should in any event be willing to 
take such a pause as the plaintiff’s cream experienced in the case at 
bar as having any relation whatever to the declared policy of this act, 
to which it seems to me the merest irrelevancy; but, since I think that 
the orders inescapably make the “form” in which the milk moves the 
standard, and not that in which it is sold; and since I further think 
this is not an admissible standard, I shall not consider the exception 
or the proviso. 

We cannot substitute the “form” in which the milk is sold for the 
standard set up in the orders, first because the words of the orders 
have clearly nothing whatever to do with sales. Indeed, not only does 
the second order make the standard the “form” in which the milk is 
moved; but even that in which it is “held at” the original plant. 
Nothing could be further from the notion that the “form” in which 
it is sold has anything to do with classification. Moreover, such a 
standard would not work out the policy of the act, for it would operate 
with the utmost caprice. It would mean that a “handler,” who made 
his own ice cream for example, could pay the producer less for his 
milk than an ice cream maker must pay who had to buy of “handlers.” 
It seems to me not extreme to say that that is an impossible intent to 
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impute to Congress, both from the view of the producers’, and the ice 
cream makers’, interest. Nor can I agree that we can recast the orders 
to this pattern because the case at bar happens to fit into it, or say, if 
the Secretary might have made the “form” at sale the standard, though 
he did not, we will decide the case as though he had. I admit that at 
times courts have avoided constitutional questions by that device, and 
it may be tenable when one can say that the statute would certainly 
have been passed in a constitutional form if the legislature had known 
that, as it stood, it would be unconstitutional. But I submit that we 
-cannot apply the doctrine to orders like these, and surely not in this 
instance, for we cannot say that the Secretary would have adopted as a 
standard the “form” of the milk at its sale. I do not therefore see how 
we can escape deciding whether the “form” in which milk is moved 
from, or “held at” a “handler’s”’ plant can be deemed the “form” in 
which it is “used.” Certainly such a movement or holding is not a 
“purpose” for which it is “used.” 

Were we not concerned with an administrative ruling I doubt if any- 
one would for a moment entertain such an interpretation. Congress 
was certainly thinking in the terms of the industry which regulated the 
price of milk according to the care in its handling, which in turn de- 
pended upon the “form” in which it was to be marketed for consump- 
tion, or consumed as a raw material. I cannot imagine that if a stand- 
ard so remote from either had been intended, its expression would have 
been left to a word so inept as “use” to express inter plant movements 
or pauses at a given plant, particularly when that word was exactly 
fitted to express the “form” in which it was marketed for consumption, 
or lost its identity as a raw material. Nor does it seem to me to ad- 
- vance the argument a little that the phrase was originally “ultimate 
use,” and was changed lest the actual use made by the consumer might 
be thought relevant. 

It may well be, as my brothers say, that the industry is extrava- 
gantly difficult to regulate; if so, I agree that we should accord great 
latitude in its administration. Had the orders imposed the severest 
burden upon “handlers” to prove that the “form” in which they moved 
milk, or even “held” it, was not the “form” in which it was “used,” I 
should have readily assented. Such devices are a necessary part of the 
paraphernalia of all administrators; and are ordinarily adequate. Per- 
haps they are not in this case; but if not, they do not justify a depar- 
ture from the standard set by the statute. Under the guise of effect- 
ing its policy we ought not to disregard those means to which the 
realization of that policy was confided. If the statute, even though 
fully accoutred from the armory of procedure, is still insufficient, the 
industry must once more resort to Congress. 
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construed as an authorization to sell cattle as agent............. 585 175 





CEASE AND Desist 
Unfair Practice 
On the basis of the evidence disclosed in this disciplinary 
proceeding instituted by the complaint of the Food Distribu- 
tion Administration, now the Office of Distribution, charging 
the respondent, a market agency, with using certain unfair, 
unjustly discriminatory and deceptive practices and devices, 
it is ordered that the respondent shall cease and desist from 
(1) failing to render true written accounts of purchase, (2) 
using livestock, in which it has a pecuniary interest or which 
is owned by persons with whom it is associated or who clears 
its operations, to fill purchase orders without disclosing such 
facts on the account of purchase, and (3) receiving any 
profit other than its lawful commission as set out in its tariff 
in the purchase of livestock on commission, and it is further 
ordered that the respondent shall keep such accounts, records 
and memoranda as will fully and correctly disclose all trans- 
actions involved in its business, including records and items 
Se Civetod itt-Ghis ORGEE 0's. 2.206555 kee gee scr wena 584: 165; 588 178 
Violation of Act 
On the basis of the evidence disclosed in this disciplinary 
proceeding instituted by the complaint of the Deputy 
Director of the Food Distribution Administration, now the 
Office of Distribution, charging the respondent, a market 
agency, with certain violations of the act, it is ordered that 
the respondent shall cease and desist from (1) failing to have 
in its possession scale tickets showing the weight of livestock 
at the time of purchase, and, in accounting to the buyers, 
failing to report the actual weight of the livestock purchased 
for their accounts, (2) failing to report to the buyers of 
livestock that the respondent rendered clearing services of 
persons from whom the livestock was purchased, and (3) 
failing to keep accounts, records, and memoranda so as to 
fully and correctly disclose all transactions involved in its 

































Respondent, a market agency at a posted stockyard, having 
admitted the violation of the act, it is ordered that he cease 
and desist from selling consigned livestock to himself and 
employees without notifying consignors, selling to unregistered 
dealers, selling consigned livestock at less than its fair value, 
giving rebates, falsifying records, and misapplying his filed 
tariff, and because of these serious violations his registration 
in srimpeniedd far: O0 ages tao io sagem Bde wastes 
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CrEAsE AND Desist—Continued 
Violation of Act—Continued 
Upon respondent’s admission of facts charged in the complaint, 
the respondent, a market agency, is ordered to cease and desist 
from (1) failing to furnish to its principals accounts of purchase 
and of sale showing all facts incident to the transactions 
involved, including the true names of sellers and purchasers of 
livestock, (2) failing to show true facts regarding weights of 
livestock reported, (3) improperly applying its tariff, and 
respondent is further ordered to maintain books and records 
showing all transactions involved in its business, and since no 
fraud is shown, and respondent did not profit as a result of 
the violations of the act, at the recommendation of the Office 
of Distribution, the respondent’s registration is not suspended . 


ConsENT ORDER 
Commission Rates 

Pursuant to the terms of stipulation entered into between the 
respondents and the Office of Distribution, provisions of 
prior orders heretofore entered in this docket on January 8 
and March 12, 1934, prescribing maximum reasonable rates 
for charges for the services of the respondents for buying and 
selling livestock on a commission basis are suspended for 
period to and including January 30, 1944, during which time 
respondents shall not file, assess, or collect rates or charges 
in excess of those specified in the stipulation 


CoNSTITUTIONAL LAW 
Segregation of prosecutive and judicial functions 


ConTINUANCE 
Unjustified denial of 


ConTRACTS 
Construction of 
Language used in telephone conversation that “respondent was 
to take care of cattle and handle them just like they were his” 
construed as an authorization to sell cattle as agent......... 


DIsMIssAL 
Complaint for Reparation 
Since the general agreement between the complainant and the 
respondent authorized the former to buy cattle for the latter 
on commission basis did not obligate respondent to accept 
the shipment of cattle involved in this proceeding, and the 
long distance telephone conversation between the parties 
concerned, while the cattle was in transit, that ‘respondent 
was to take care of the cattle and handle them just like they 
were his” is construed as an authorization that the respondent 
was to accept the cattle from the railroad as complainant’s 
agent, it is held the respondent discharged his obligations to 
the complainant by remitting the full net proceeds of the sale, 
and, consequently, the complaint for reparation seeking 
recovery for the difference between the purchase price of the 
cattle and the amount of the remittance is dismissed 
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Denial of Continuance 
Complaint issued in this disciplinary proceeding by Acting 
Administrator, Agricultural Marketing Administration, now 
Office of Distribution, dismissed, without regard to the merits, 
on the ground that under the circumstances disclosed it is 
prejudicial error to deny the respondent’s reasonable request 
for continuance and to substitute as examiner one who had 
participated in the proceeding in another inconsistent capacity, 
thus violating the rules of practice under the act relating to 
segregation of prosecutive and judicial functions 
Order of, based on— 
settlement between parties 


EvIDENCE 
Facts showing— 
general agreement authorizing to buy cattle as not including 
acceptance of every shipment 
suspension of registration not warranted 


EXAMINER 


Irregular substitution of 
Qualification of 
Substitution of, by one who participated in proceeding in inconsistent 


capacity as constituting violation of segregation of prosecutive 
and judicial functions 


EXAMINER’S REPORT 
Respondent’s failure to object to cancellation of registration con- 
sidered as waiver of 


OraL ARGUMENT 
Confirmation of Order 
Since nothing material was presented at the oral argument 
which had not been considered in issuing the suspension order, 
and the Office of Distribution did not recommend that the 
period of suspension be reduced, and there appears no reason 
to reduce it, accordingly, the order of January 5, 1944, 
suspending the registration of the respondent is confirmed. . . 


ORDER 
Proceedings Remanded to Examiner 
Request of attorney for complainant for remanding of this 
disciplinary proceeding to the examiner who issued a report 
proposing a cease and desist order and a suspension of respond- 
ent’s registration granted on the basis of the request that 
subsequent to the issuance of the examiner’s report informa- 
tion had come to complainant which may operate in mitiga- 
tion of the matters alleged in the inquiry in this proceeding. . 
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REGISTRATION 
Facts showing suspension of, not warranted 
Suspension of 
Since the respondent did not object to cancellation of his 
registration as a market agency, under the circumstances, it is 
considered that the issuance of an examiner’s report is waived, 
and because of his insolvency, his misapplication of funds 
collected for consignors, and his failure to make accurate 
records and reports, the respondent’s registration as a market 
agency under the act is suspended until he shows himself 


solvent again 
SALEs 
General agreement authorizing to buy cattle as not including ac- 
ceptance of every shipment 


SEGREGATION OF PROSECUTIVE AND JUDICIAL FUNCTIONS 
Substitution of examiner by one who participated in proceeding in 
inconsistent capacity as constituting violation of 


Unrair PRACTICE 

Failing to furnish accounts showing all facts 

Failing to have in possession scale tickets 

Failing to render true written accounts of purchase of livestock 584: 168; 

Failing to report actual weight of livestock 

Failing to report clearing service 

Failing to show true facts regarding weights of livestock 

Falsifying records 

Giving rebates 

Improperly applying tariff 

Misapplying filed tariff 

Selling consigned livestock at less than its fair value 

Selling consigned livestock to respondent or his employees without 
disclosing fact to consignors 

Selling to unregistered dealers 


VIOLATION OF ACT 
Failure to keep proper accounts, records, and memoranda. .584:168; 587 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


APPLICATION TO TAKE DEPOSITIONS 
Denial by examiner of 


ConpDITION or CoMMODITY 
Point where title passes to commodity as controlling question of 


damages resulting from 


CoNTINUANCE OF HEARING 
Denial by examiner of motion for, as justified 


ConTRACTS 
Allegation of breach of, not sustained 
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Failure to Pay 
Where complainant sold respondent four carloads of peas, the 


purchase having been made on the basis of a price f.o.b. 
acceptance final at loading point, and the purchaser’s agent 
had knowledge at the time of purchase that frost in the field 
affected the outside appearance of the pods, it is held that 
complainant should be awarded reparation for the price of 
the one carload not previously paid, and respondent’s counter- 
claim for damages based on alleged defects in the four carloads 
is dismissed on the ground that the evidence discloses that 
the peas were merchantable for respondent’s trade......... 


Where respondent contends that he did not purchase the cabbage 


in question from the complainant, but received it from another 
party for sale for the latter’s account to whom he had forwarded 
the net proceeds of the sale, it is found on the basis of the 
preponderance of the evidence that the respondent personally 
bought the produce from the complainant, and, therefore, 
reparation should be awarded the complainant in amount 
of the unpaid: purchase Price. «nase dc cde cecwccececces en 


Where the evidence supports the findings that respondent 


authorized the broker to purchase the shipment of cantaloups 
which were accepted by the respondent, and the latter alleged 
by way of set-off damages because of the condition of the 
cantaloups not at point where title to the commodity passed, 
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ReparaTion—Continued AD. 
Failure to Pay—Continued No. Page 
but at point of its destination, it is held that respondent has 
not shown that complainant has breached the contract of 
purchase and sale, and, therefore, respondent’s counterclaim 
should be dismissed and complainant should be awarded 
reparation for full amount of the contract price 
Rejection of Shipment 
Where complainant sold three carloads of potatoes to respondents 
who rejected them at destination claiming that they were not 
cherry red color, and the kind and color previously purchased, 
referred to in the record as the “type car,” and complainant 
resold the rejected shipments, it is held that one carload 
conformed to the contract of sale, and respondent’s rejection 
of two carloads was justified, and, therefore, reparation is 
awarded complainant for the loss sustained on resale of the 
carload which respondents rejected without reasonable cause.. 591 


REPARATION FOR— 
Purchase price 594 
Rejection of shipment 591 


SEtT-oFF 
Dismissal of counterclaim based on 593 


UNPUBLISHED DEcISIONS 
601 


VIOLATION oF AcT 
Failure to pay— 
purchase price 594 
Rejection of shipment 


Worps AND PHRASES 
Bright cherry red color 
Bright red color 
Flaky surface frost marks 
High color 
Oliver’s color 
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APPEAL AND ERROR 
One cannot question validity of official action which does not adversely 
affect his interest, 137 F. 2d 969 
Vicarious complaints will not serve on appeal, 137 F. 2d 969 


CoNSTITUTIONAL Law 
Classification 

Differential in section of act for classification of milk for price fixing 
in accordance with “form in which, or purpose for which it is used”’ 
as constitutionally valid, 137 F. 2d 969 

Obligation of State legislation to make reasonable classification as 
more rigorous under 14th Amendment than in case of federal 
government, 137 F. 2d 969 


Courts 
Courts must accord considerable weight to administration of act by 
Secretary in view of legislative history of act, 137 F. 2d 969 
Courts must be slow to intrude on Secretary’s exercise of discretion in 
creating exceptions to classification of milk, 137 F. 2d 969 
Courts will not consider issue of hypothetical questions relating to provi- 
sions of order, 137 F. 2d 969 
Judicial Review 
Judicial review of administrative ruling must be based on record 
before Secretary, 47 F. Supp. 206 
Method of review for error of law in opinion or ruling by administrative 
officer under act, 47 F. Supp. 206 
Neither trial de novo nor new issues of fact can be conducted or 
injected in case of judicial review of administrative ruling under 
act, 47 F. Supp. 206 
Jurisdiction 
Jurisdiction of Federal District Court to entertain proceeding to 
review ruling of Secretary dismissing petition for modification of 
ruling of market administrator upheld, 47 F. Supp. 206 
Weight of Evidence 
Courts may not weigh evidence or substitute its individual findings for 
those of administrative officers acting under act, 47 F. Supp. 206. . 


FINDINGS 
Conclusiveness of, made by administrative officers on basis of evidence, 
47 F. Supp. 206 
Form 
Meaning of word “form” used in act to classify milk for price fixing in 
accordance with “form in which, or purpose for which it is used,” 
137 F. 2d 969 


HYPOTHETICAL QUESTIONS 
Courts will not consider issue of, relating to provisions of order, 137 F. 


JupiciaL REVIEW 
Conclusiveness of findings made by administrative officer on basis of 
evidence, 47 F. Supp. 206 
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Subordinate of Secretary such as, cannot bind Secretary by his unauthor- 
ized interpretation of order, 137 F. 2d 969 


OrverR No. 27 (NEw York) 
Classification of Milk 

Where milk plant operator shipped cream and condensed milk to its 

Long Island Plant, from which point the products were delivered 

to ice cream manufacturers, and some of the products entered the 

building at the plant, and others were transferred at the point 

adjacent to building at plant, it is held that Secretary’s finding 

that Long Island Plant was a “second plant,” and that his classifica- 

tion of the milk in accordance with the “use” was valid as the use 

was not the ultimate utilization but rather the use by respective 

RAE RANGER Ae IID. OG. sone osc coteles cop cececk aves snsies 

Where milk plant operator shipped cream to its Long Island Plant, 

from which point the products were delivered to ice cream manu- 
facturers, and some of the products entered the building at the 
plant, and others were transferred from large to small trucks at a 
point adjacent to building at plant, it is held, Secretary’s ruling 
that there was a “utilization” of and the milk was “used” at that 
plant, and the plant was a “second plant,’ and the cream was 
“received” and “moved from” that plant was valid within meaning 
of Secretary’s New York City Milk Order under the act, 137 F. 2d 





























PURPOSES 


Word “purposes” as used in act construed to mean use made by handler’s 
purchaser, or by some subsequent purchaser, 137 F. 2d 969 


“Seconp PLant Exception” 


Attack on validity of, as not available where classification aside from 
exception would still stand, 137 F. 2d 969 


SECRETARY OF AGRICULTURE 


Courts must accord considerable weight to administration of act by 
Secretary in view of legislative history of act, 137 F. 2d 969........... 
Hardship involved in individual cases as not obviating obligation of 
regulation of handling of milk by, 47 F. Supp. 206................... 
Lack of power of, to deviate from requirement of act to avoid difficulties 
of administration or to facilitate enforcement of act, 137 F. 2d 969... . 
Wide discretion of, in administration of act, 1387 F. 2d 969.............. 
Wide discretion of, in contriving “second plant exception,” 137 F. 2d 969. . 


STATUTES 


Construction and Interpretation 
Courts must accord considerable weight to interpretation of statute 

by officers administering it as specialists and advised by experts, 
Pe ee Reape hdc wee tae neat incinnt: «2 ae 
Giving meaning to all terms of statute, 137 F. 2d 969 


TrapE Custom 
Order of Secretary of Agriculture as not affected by, 137 F. 2d 969 


ACT OF 1937—Continued 
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TriAaL DE Novo 
Neither trial de novo nor new issues of fact can be conducted or injected in 
case of judicial review of administrative ruling under act, 47 F. Supp. 206. 


UsE 
Word as meaning form in which milk is delivered by handlers to their 
customers, 137 F. 2d 969 


“Use” anp “Use CLAssIFICATION” 
Words used in act as not meaning ultimate use, but primarily meaning 
handlers’ use, 137 F. 2d 969 
UTILIZATION 


Word as meaning form in which handler ships milk to his customers, 
137 F. 2d 969 
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